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Before M r. Jiintice Shah and M r. Jiii^tke (Jrump.

TnreVALLl M IT IIA  (oitUiiNAL Coivir'LAiNANT) Ari'fJOAN'r'*.

Crinunal Procedure Code (Aot, V o f  ISfiS), section 60— C om pem atlonfor  
frivohnts or vexaUous c.omplahit— Boinhay Publh' (Jonvr.ijanccs A ct ( Bomhrty 
Act V I  o f  1SG3), section 28— Procccdinri to recover lc(ial fa re , not com­

plaint fo r  an offence.

A proccediiif? to recover legal faro, imdor section o f  llic Rouiiiay I’ liblic 
Conveyances Act, 181)3, is not a coinidiuiit for an ori'otir(‘ ; iui<i even if, 
frivolous or vexatious, no order for  compeuHalioii can be passed nndor 
Kecliou 250 o f  the Criminal Profiednro Code, 1808.

This was an application to revise an ortloj’ pasBed 
by B. N. Atliavle, Acting Fourth Presidency Magistrate 
of Boni])ay.

Tlio applicant was a licensed driver ol! hack victoria 
in the City of Boinlmy. Whilst lie was Avaiting wit h 
liis carriage near tlie Pydowiiie stand, the accused ‘̂ •ot 
into liis carriage, asked liim to drive on to KliatlaJc, 
where tlie accused picked up anotlier passenger, and 
took the carriage to BycnUa, The acttii.sed, wiien he 
got down, ollered twelve annas as fari'; hut the 
applicant declined to receive it saying that tiio legal 
fare for the two trix>s was Ke. 1-2-0.

Tlie applicant a])plied, • nnder section 2S oi’ the 
Bombay Pu])lic Conveyances Act, hSfJB, to ri‘cov('r the 
legal fa.re due to him. The hnirned Magistrate was of 
opinion that tlK’; appiicant was only entitled to twi*lve 
annas for the trip ri-oiu Khadak to Hycnlla; an<l that 
the accused had merely hailed the carriage I'ron) 
Pydownie to Khadak. lie  further found that tln̂  
complaint was frivolous and v('x;itious and ortlered 
applicant to pay Rs. 25 as conipensal ion to the accused 
nnder section 250 of tlie Criiuiiuil Procedure Code, I8h8. 

The applicant applied to the High (lourt.
*  Orliuiniil .A pplication  f o r  Kovisi<tu N o .  2UH o f  I 'J iO
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1919. llatanlal I^michhoddas, for the applicant;—The
order of payiiient of compensation is unsustainable in 

Mitha, Section 250 oi' tlie Criminal Procedure Code
Tun. api^lies only where a person is accused of any olVence :  

and an o(fence means any act or omission ma<le punish­
able by any law for the time being in force, section 4 
(o). A complaint to recovcr legal faro under section 28 
oT the Bombay Public Conveyances Act can only result 
in an order to pay the legal I’are and other charges. 
It is only wlien that order is disobc'yed tliat the 
Magisi.rate is empowered to impose a line. The pro­
ceedings of tiie Magist rate under the Workmen’s Breach 
of Contract Act, 1X59, up to and inclusive of tlie passing 
of an order for either the repayment of the advance or 
performance of the contract do not constitute a trial for 
an offence: Emperor' v. Dhoiidu^^ :̂ similarly, a
proceeding under section 4<S8 of tlie Code is not 
regarded as a complaint for an oifence: In re
PoyinammaPK 

K S. Patkar, Govei'iiment Pleader, for tlie Crown :— 
The proceedings under section 28 of the Bombay Public 
Conveyances Act, 18()3, can ĉ nd in an order to pay a 
line under its last part; it is therefore a complaint of 
an oll'ence within the meaning of section 250 of the 
Criminal Procedure Code, 1898. The order to give 
compensation is therefore validJy made. ĴMie aiudogy 
of the Workmen’s Breach of Contract Act does not 
apply because it is the disobedience of the order of the 
Magistrate undei* that A ct that constitutes an olfence, 
but under section 28 of the Bombay Public Conveyances 
Act, upon a complaint being made, an order for imj)ri- 
sonment for default can be passetl in the lirst 
instance.

Shah, J. In. this case a Victoria driver lodged a 
complaint against the opponent under section 28 of the 

W (1904) 33 Bom. 22 at p. 24. W (If 92) 16 MaU. 234,
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Boinbiiy Act VJ: of \Sm in tlio Court of tlio Fourth 1310. 
Presidency Magistrate lor the hiwl'ul Taro duo to iiiin. ' vaui 
The Magistrate lound* against the complainant on th(' .A{itiia, 
merits and liehl that what the opponent had oiferod 
was the i^roper l<'g«d hire. He liowovcu* hehl that the 
comphxint was vexatious and orckired the complainant 
to pay to the opponent Ks. 25 as compensaiion un(ku' 
section 250 of the Criminal Procedure Code, flaving 
regard to the language of section.2<S of tlie Act it appears 
that it provides a sninmary remedy i’or (he rt'covery of 
the legal fare and that a complaint under the section is 
not a complaint in respect of an oifence withiii tlie 
meaning of section 250, Criminal Procedure Code. It is 
clear from the language of the otiier sections in the 
Act that when the Legislature intends that a particular 
act or omission should be treated as an ollence, appro­
priate language is used to indicate tlie intention.
Here in section 28 reference is made to tlie fai’e and  ̂
reasonable compensation for loss of time. It cannot be 
said that the omission to pay the legal fare is made 
punishable under the section. I do not think that the 
last clause which empowers the Magisi rate to sentence 
the defaulter to imprisonment, for default of payment 
of the sums referred to in the previous part of the section, 
makes the alleged omission on the part of the party 
against whom the complaint is made under the section, 
an offence. The Magistrate had, therefore, no power 
to make an order under section 250, Criminal Procedure 
Code, in tliis case. It is not necessary to examine 
whether on the merits the order of compensation is 
proper. I would set aside tlie order of compensation 
and direct the amount, if i>aid, to be refunded to the 
complainant.

Crump, J. I agree.
Hide made absolute.

R. R.
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