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J910. iiient ioii ()[ a ])riii.ci]);il ckibt towards whicli tlie paymotit 
waK iiiado. It would appear to mo, tliereCon  ̂ that it 
wa« KiilUcioiit to prove tluit the payuieut was noted iti 
tlie luuidvvritiii*̂ ’ of the dcfendaiit and it was not 
necessary to prove Ix'skles aiiybhing more tiiaii tliat the 
ptiyinciit was inleiided to lie a part-payment ot the 
principal simi demaiuletl rroDi the defeadaiit. It was 
noli nee(issary, tliat is to sâ ', to have a descripLion. ol; the 
principal debt also noted In the liandwriting oT; tlie 
deh'ndant. The dinnand, thei’efore, for the l)ahince due 
upon this debt ol’ l\,s. I,.")")!) odd was, in my opinion, saved 
fromllie'bar of limitation by tlie provisions of section 20 
of the Indian Limitation Act.

There ou^lit, therefore, in my opinion, to bo a decree in 
favour of tin'! payee as proposed for Ks. 1,197 principal 
with interest at 0 per cent, from the date of snit till 
payment witli costs from llio defemkint in all Courts.

Decree set aside.
I I .  11 .

CRIMINAL liEVISION.

1010.
S  tptfmher 
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J h '/ o r t i  3 f r .  J u n U c e  S h a h  ( im l  M r .  J u s U c e  J la y io a n l .

KMPEliOH i\ M O IH D IN  wai-ad K A K f^I axu otuicus ( acou.skd).*

CriDiinul ProGcdurc Code- (A c t  X  o f  section IG— Jiules J, 3, ' i f  o f  the
ruhn framed fo r  the yuidnnco o f  Special Mayixtrates' Jiench in the .]fu/iicipal

® Criiuhiat A pplicatiuu fo r  lievihiion N o. 221 ot! 1919.

t  'I 'ho  ru les  ra n  uh Co Uow h  :—
1. Tho Bench may try uny uiiHu triublo hy a Third (jliiHH MagiKlnitc,
2. The Bench shnll ordinarily couhiMt of tlirec Spm-ial Magistrates, hut 

jiiay connist of. two only, if. not more lluin that ntunber uru present on any day 
lixoil for a sitting of the Bench. If on any such day more than three SpeeiaJ 
Magiatrates are present, tho names of the three who are to sit shall bo drawn 
by lot in open Court.

The Special Magistrates nuay arrange themselves for Bitting in rotation or 
•otherwise as uiay be convenient.

4. I f  for any cause it is found neccMsary to adjourn the hearing of a cast) 
After tlia evidence has been partly taken, the trial must be completed beforo 
tlie name Magistrates who comHionced it, or mn«t be held afrenh bef<n'« a 
.different set of Msigiatrjktes.



District o f  Satara— Bench o f  three Magistrates commeuciwj a trial— Absence  1919.
o f  one M agistrate— The reinaininy two Mcujistraten heiirinj] the rest o f  the 
ease— Trial illegal. ■ Emh-JIior

A  bench o£ th re e  S p e cia l M a g is tra te s  h e ard  th e  p ro secu tio n  e v id e n c e ;  biii, -MoMiiKN, 

■owing to  th e  a b sen cc o£ one o f  the M agistrateK , th e  r o in a liiia g  tw o  went; on 

w ith  th e  tr ia l, h eard  th e  d e fe n c e  evid etice , an d  c o n v ic te d  and .sentenced th e  

accused . A  q u estion  h a v in g  arisen  w h e th e r  th e  t r ia l w a s  v o id  in  v ie w  o t  

R u le  4 o f  th e  ru les fo r  th e  guid.ance o f  th e  S p e c ia l M a g is tr a tc a ’ B en ch ,

Held, t h a t  th e  tria l w a s vo id , in asm u ch  as i t  co n tra ven ed  tlie  provisionrf 

'Of R u le  4. -

This was an application uiidcir ciimiiiai revLsional 
jnrisdiction against convictions and sentences passed 
by a Bencli of Magistrates, Second Class, Satara City, 
confirmed, on appeal, M. A. Piianse, Snb-Divisiorial,
Magistrate, First Class, at Satara.

The accused were placed for trial before a Beneli of 
Special Magistrates at Satara on charges 
under sections 325 and' l-t? of the Indian Penal Code.

•
The Bench consisted at first of thr(?e Magistrates  ̂

w,ho heard the prosecution evidence. One of the  ̂
Magistrates was thereafter absent; and tlie reniaining 
two Magistj-ates went on with the trial, heard the 
defence evidence, and convicted and sentenced the 
•accused.

The convictions and sentences were confirmed, on 
;ap|)eal, by the Sub-Divisional Magistrate.

The accused applied to the .Higli Court.
G. tS. Eao, for the accused.
S. S. Patkar, Government Pleader, l!or the Crown.-
Shah , J. :— The petitioners before us in this case were 

Ttried by a Bench of Second Class Magistrates on a charge 
•of grievous liurt under section 325, Indian Penal Code.
The prosecution evidence was heard by three Magis- 
4irates and the defence evidence was heard by only two

...........'..-.■im
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outoflliotlireewitli t.be result tliat tlie decision was'. 
gi ven ])y tlio t.wo Mug] b I,rates who liad heard the case 
throughout. The JMagistrates in (inestion. are appointed 

Jiioitii'u. Diteitricb ol- Satara, anil, tlio Kales regulating tha
constitution ol’ the Bench, of Magisti’ates are to be found 
in ibe Notilication oC 30th OctoX.)or 1885 at page 12()2'of 
the I^oinbay CJovernnient Gazette for 1885, Part I., 
Tliese Rules wei;e framed under section 10 of the 
Criuiinal Procechi,i*e Code of 1882 and are still in 
1‘orce. %

'The pc'titioners were convicted by the Bench of 
Magistrates on Ibe loth of May 1011). Tliey appealed 
to the District Magistrate, and it was urged on. their 
behalf tliat the wboU', trial was void as it was contrary 
to ibe said Rules in so far as only two Magistrates 
iiuislied the trial though it was commenced by a Bench 
of tlu'oe Magistrates. The appellate Oourt held that the- 
trial was valid. lu the result the convictions of the 
X>resent petitioners were confirmed.

r̂hey have j)resented an application to this Oonrt,. 
and it is urged that the trial is void as it contravenes', 
the I Lilies. It is provided by tliese Rules that the 
î ench, may liy any cases triable by a Tliii’d Class 
MagistraLc, aiul that it for any cause it is found neces- 
sai'V to adjourn the liearing of a case after the evidence 
has been partly taken, tlie trial must be completed 
before tfie same Magistrates wlio commenced, it or must 
1)6 hold afresli before a dilTerent set of M'aglstrates., 
In the present case the trial was not comx)leted before 
the same Magistrates who commenced it. It was not 
held afresli before a dilterent set of Magistrates, but it 

- was continued and finislied by two out of the three-
 ̂ MagistrateB who constituted the Bench in the first

instance. It is clear that the trial in this case contra­
venes the provisions of Rule 4, and that it is void oix 
that ground. It is urged, however, that nnder the
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Rule it is open to liolcl a fresli trial before a diflCerenfc 
set of Magistrates and as Rule 2 allows tliat any two 
persons appointed ‘as Honorary Magistrates may v. 
constitute a Bencli, in tlie present case the two Magis­
trates who continued the trial may properly he deemed 
to have substantially complied with the Rule as they 
had heard the whole case from the beginning to the 
end. It is further urged that the accused has not been 
prejudiced in any way and that it must be treated 
merely as an irregularity and not an illegality vitiating 
the trial. I am, however, unable to accei t̂ these 
contentions as sound. In my opinion there is no 
substantial compliance with the provisions of the Rule 
which directs in the alternative that the trial should 
be held afresh before a different set of Magistrates. It 
could not be said that when the two Magistrates conti­
nued the trial, heard tlie defence evidence and decided 
the case they held the trial afresh or that jjhey consti- 
tUuCd a different set of .Magistrates at the time. I do. 
not say that those two Magistrates could not have 
constituted a diiferent set of Magistrates witliin tlio 
meaning of the Rule but in fact they could not be said 
to have done so with reference to t]ie case. In fact 
they simioly continued the part-heard case in the 
.absence of their colleague. It is also difficult to say 
that there was no~prejudlce to the accused. -But it 
seems to me tliat apart from any prejudice to tlie 
accused where such a Rule affecting tlie constitution of 
the Bench has not been complied with the trial cannot 
be treated as valid. There is a further objection that 
tlie charge under section 325, Indian Penal Code, 
though not triable by a Third Class Magistrate, lias been 
tried by the Bench of Second Class Magistrates in spite 
of Rule 1 which x)rovides that the Bench may try any 
case triable by a Third Class Magistrate. This objection 
was not taken in the lower Courts. On the information 
we have on the present record we see no answer to thisi
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o])jccti()ii wliicli altccis the jiirLsdiction of tlie trial 
MagistmtcK It is cjioiii l̂i, Jiowcvor, lor tlie iJurpose» 
ol‘ tliis ca.se to liold tliat the trial liclcl is invalid on the 

W(*iiiiuN, first ground. Tiie (convictions and. scntoncos mn.st be
set aside and tlie line, if paid, rclnndcd.

TLiviiig regard lo the ])erioci oi' iinprisonnient already 
sidrered by the petitioners as also to the cirennislances 
of the case generally I do not ihinlc that we need 
direct any furtlier procec'dings against the petitioners.

IIaywaed, .1. :—I agree. It is provided by Jinle 2 
th.at a tj’ial should be by a Bench oT two where it is not 
possible to obtain tiu*ce Magistrates. Bnt it is i)rovided. 
by Rule 1 that a trial once commenced must 1)0 ended 
before ti»e same Magistrates. The meaning of this 
seems to me to be not before two oidy but before tlie- 
«ame three Magistrates. Tlie only alternative ],)rovid.cd 
is a fresh, trial b(;fore another set of Magistrates, If the- 
Rides result in Inconvenience then the remedy seems 
to me to be revision of tl>e Rules. They are old Rules- 
of i8(S5 and din'ei* materially fi‘om the more recent 
Rnles p rose ri bed for the Benches of Magi si rates in Poona 
and ]5oiuhay. 'Phere Wiis also anotluu’ dilliculty that 
1 he trial of an. olbMice of grievous hni'l was not t riable 
by this particular Bench wlii(-h only had anthoi-ity to 
try cases trhibic by TJdrd Class M'agistrat.es, Tlie 
conviction and. sentence must be set̂  aside* as proposi'd 
by my learned brothei*.

Mulo mfu/e ahsolvte  ̂
IL u.
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