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CRIMrNAL REVISION.

Before Jnxfice Shah an<l Mi\ Jiisth'e irayioard.
In re JESA BIIATHA and anotiii.k.

Griminal Procedure Code (Act V of1SOS), necliu)ts I11Q, — Securityfor (jood
hehaviom— Sureties to be solvent and resjjectahle— Such sureties, when offered,
rejected on the rijrowmh that they could not exereim coatrol and that certuiu
outlaws icere at lanje— Ordir rejeciinr/ ,AuretieH shouhl ke judicial order.

On a cliarge of h;il)itilaUy harbouring outlaws, certain persons were ordered
to execute a personal recog'iiizance and to f luuiHli two Holvent and respectable
sureties for good behaviour for one year." When such sureties wore offered
the} were summarily rejected on the strength of the Police report that tlie
sureties were not living near enough to exercise control over the accused aud
that the outlaws were still at large ;

Held, that the sureties offered having been show'n to be solvent and respect-

able, the reasons given were not sufficient to disqualify them to be sureties.

This was an applicationiindei* tlie criminal revisional
jurisdiction to revise an order passed by H. V. Date,
Sub-Divisional Magistrate, First Class, at Kaira, con-
firmed by C. H. Blathwayt, District Magistrate of
Kaira.

The applicants were the brother and father of Dhula
and Mangal respectively, who along with five others
having been suspected of harbouring outlaws and thieves
wei.*e ordei't'd, under section 110 oi; the C'riniinal Proce-
dure Code, to execute a bond of personal recognizance
for Ks. 100 and to furnisli two solvenl. and j-espectable
sureties for tiie same amount eacli foi- good behaviour
for a }3e.i'iod of one year.

The sureties demanded not having bec.ti offcj.'ed, tiie
accused were sent to jail.

Later, tlie applicants produced two })erso,iis Canga,-
shankar and Purshottam as sureties. Tiie Magistrate
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rtiCciTed tlio inidUu’ to live P(li(*c, who wrl.ified tliat tlic

~  m Hiircl ios woi'o HolveMit I respecLabic.  But Ike report

MImA

fn re.

oniio Polico lidded that the pi'opoBcd sureties lived at
niui‘cth, whilsl the aceiiHcd lived at iVraj, wliieli was six
miles distant fi'oii! Uinretli; and that tJioiigli tlie siire-
lie« iiil'.onded to employ Me accused tliey woidd not. be
ul)le (o exercist' any control owing to the distance ; and
lliatlho oidhiws whoin tlie accused iwere charged to
have hai'bourc'd were noi. arrested and that it would not

h(' advisal)l(* io rt'ksese the accused, till the outlaws were
taken, into cnslody. The* Magistrate (vndorsed an order
in (Tiijandi on ihe r('poi*t, whi('li, when Iranshvted, ran as
I'ollows : “ ITnder the cii*ciinisla.iu-es slat(ul hy yon Dail
cannot he grantc'd. Please inlbrjn the applicants to
ihtit efi'ect and report.”

e applieaiits applied to tJie ..District M.agistrate
against tlie or(h>rs I>5id he declined to interlere on the
toliowlng groiinds —

is udt strii-lly ‘Uliat  rifflioii (tiiipowcrrf ilu> DiHIrifi Mag-isli'HU; la
n-I(’ase aii}' }icr8<'UH i'dr fiHInrt* t(i seciiiily undrr Kc.ctiou IU),
(.'liitiiim] Proctilun' Code, if It<i llRHiiUk tliis (eiui ix* (lone, willioiil lia/.anlti) tlui
foiiiiiiuuily.  Aiiyhtiw, 1 slioiild (eeerlaiiily ii"f. iulcrfcro nuder IImt Ki'ctibii,
ns llievo wuH sUoiit;" o\ idcnco in Ilie AiugiKinU.t*K (Jtmi't lliat Dhula Blmi.lia and
iMaugal Cluma had IK™-iisli(:Itci'iiii"uu!la\VH who arcHtill luitam-Hted. ThcMijiplica-
lioii (whicli i« Only fni' tl'u aiTCptaucii ut tlio Kun'ties, not an appeal again,st tlio
order (lirocling lliat si-ninty Im riiniiHlicd), wmild thcrcl'oiv lit;, 1 (iiink, midfr

40(5, iUid | could takt; action inuKT Kueiion 12:t (c). | uliould, liuwovoi',
except 0l) the. strongost fTOinaln. 1 Hee no harm in his having (.'onsiiUcd the
mPolice ; in fact, it in tho ))ractic(’ in thin dislrict ko to consnlt tlieni, the IhiAl
«tecisiou roHtiug of courwe with the Alagiritruto. Tliel AlagiHtralc should have
given cl(5ur n'UHuiiH when he rtjfiihfd to at.-oept tho Hurijties (Hcujtion 122) and
not merely said that he agrei'd witli the Police opinion lint f wonld not niako
thifi a reaaon for revorning hin order. | donltt ntyself wluithcr the Hiiretie*

offered are of: SHIUciunt Htaiidinig, where outlaws and sholtering of them ar»

coroerred
The apxliaut$ applied to tlie High Court.
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H. V. Divatia, for the petitioners:—Tlie Magistrato

was wrong in referring oiir application to accept tho
sureties to tlie Police aiitliorities and acce|)ting tlieir
report for rejecting them, Avitlioiit giving any reasons
for doing so. Under section 122, Criminal Procednro
Code, it way incnmhent on him to.give reasons and to
conduct the inquiry himself : Emperor v. Balwant™,

Besides, the grounds giveji by tlie Police for rejecting
the sureties are Jdc valid. There is no suggestion
against the respectability or the solvency of the sureties.
The grounds giX'en are that the sureties woidd not be
.able to control the accused whom they wanted to
engage for cultivating their lands and that the release
of the accused was not desirable so long as the outlaws
for sheltering whom security was demanded from them
were not arrested. This testis erroneous : Emperor v.
Jiva Netliag¥™; Adam Sheikh v. Emperor™~” ; Jafar
AH Panjalia v. Emperor™K

S. S. PatJcar, Government Pleader, for the Crown :—
The report of the Police shows that the sureties are
living at a distance from the village where the accused
are to be employed by them. The object of the sureties
is to get the accused released in order to work on their
fields which are situated at adistance from their village.
Therefore, there would be no effective control over
them. Besid('s, the accused are suspected of harboui’lng
'‘Outlaws Whicli is serious thing, and, therefore, the sure-
ties should be substantial. Tlie application is not tiled
by the person adected but by his relatives.

snan, J. —In this case seven pi'rsoiis including Dhula,
Bliatha and Mangal Cliuna were or<lere(l. by tlie Sub-
Divisional Magistrate on tlie 18tli of December 1918 to

(1904) 27 All. 293. (100S) 35 Cal. 400.
C1914) IG Bom. L. R. 138. W (1910) 37 Cal. 416.

jwniy,
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executo a poi‘'sonal rcuognizaiice lor Es. 100 and io
riimiwli two sijlvoiit and rospuctable Biuetioy tor Llio
same amoiiui oacli i'of' good boliavioar for a period of
one year. On the «anio day they wero ordered to wufler
rigoroiiri ljiiprisoiinient for one year or until witliinBucli
J)Or:iod tlio Beeur'ity re(Juired was ftirnislied, as no sure-
(ics were furniwlied by tlie peryoiis concerned on that
(hiy. On th> HKIi of A.pfil hist an application was made
by the rehd;lons of Miese two j)orsons Dhiihi and
Mangal oiTering (lie necessary snrt'ticH on. tlieir ]J)ehai,L
Tlie poi-sons ofVcred as sni*e(ies were two l)rothei;s,
Pnrshotlain and (iangashankai-. Tlio Riib-DivisionaJ.
Magis( mt( refc'rred 1ho mattei* to tlic Pollcc and on IJie
>rd of INlay hist a repoi't was made by tlie Sub-Tnspector
of Umreth that, the snreiios offered had land in the
viUage of Araj, ami that tliey were ordinary men. The
hiatter was fuiiher ri'ferted to the Sub~Insi)e('(or of
I'olice al Dakore who madeti report on. the li2tli of Jiuie
last that l.he persons concerned liad land at Araj tind
that they intended t» employ the two persons Dhaia
and Mangal to work on tlielr Helds, that the sureties
livea, at lImi'elh and wen> not in a position to exercise
i-onti'ol over the two pi'rstn*, liiat the oulhiws, for
harbouring wivoni Dhula and Manga! along with others
were called upon to furiiish. security for good l)eJiaviour,
were still at large anti tiiat it wasdeBirahle not to accept
aiily Bureiics unt il those outlaw's were ari‘esi.ed. On this
c(rres_pon.denee an ordei* addressed to the; ">uh-Inspeclor
was endorsed by tlie Sub-Di.vi«loiial .Magistrato in
(Jujurati on the 5ih of luly as folhiws (—* Undet' the
eireumstances staled by you I=ail cannol: he gi‘anleil.
.Please info I'm the applicants lo tliat (Ulecl and i\pi)rt.

The relations of the two persons made an applieation.
against tlie said order to the District MagisLruU-'wlio
refused to interfere. They have made an appiicaiion
now to tliis Court. At the outset, | desire to point out
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tliat tliis application should have been filed In the names
Cf the persons concerned. In view ol the fact that
the order now in question was made on the apx)lication
of the present petitioners, we do not consider it neces-
sary to postpone the matter in order to have the api)lica-
tlon formally in the names of the two persons concerned.
Tlie matter has been brought to our notice, and it
seems desirable to make the pi-oper order without any
further delay.

It is clear that according to the order made by him.

on the 18th of December 19X8 the Sub-Divisional Magis-
trate had to inquire whether the t\vo sureties offered
were solvent and respectable. Under section 122 he
could refuse to accei™™t these sureties if they were unfit
persons for reasons to be recorded. In the present
case | cannot accept the conclasion reached by the
Sub-Divisional Magiistrate, nor can | approve of the
procedure followed by him. The materials before the
Sub-Divisional Magistrate clearly showed that the
sureties offered were solvent persons. There was
nothing against them and they were apparently re-
spectable persons. The other reason given in the
Police report for not accepting them was that tlie
persons in jail should not be released until the outlaws
were arrested. It is hardly a reason for not accepting
these sureties. The Sub-Divisional Magistrate lias
simply entlorsed tihe report made by the Police. He
has given no reasons of his own, and having regard to
tlie stafe of the original papers in this caBe it seems (0
me that he has not treated the matter ;judiciaHy. ITnder
section 122 when a surety is offered, the Magistrate is
required to consider the matter judielally and to state
ills reasons I'ss not accepting a surety. In tlie ];>resent
case he lias failed to do so. Ho does not seem to have
realized that according to his previous order lie had
only to consider whether the sureties were solvent anti

1019.

A
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Jiiid lio took a litl.le ovof Uvo and a
10 tiiH simple (jiieHljioii.

DisLficli Maglstvratc I'ocogiiizod tire (Uvfects In tlio
or(i('i; hill, rol'iiHod to iiiterforo on tlie gr.oii.ad that lie
dull Jed wiliel hei* fdie suredos offered were odl: siilliclent
sttinding. Ti Heems to me tliat tliafc reason ifj vague.
In dealing witli the ([Ui'stion oC suretle.s under sec-
tion 122 ib must l)e remembered that tlie object of tiie
order Tor burnishing security for good behaviour is tim
prevention oi' crime and Jiot lo sccare imprisonment ot
the pei'sons concerned (see Emperor v. Jit"a Natha™™).
The fieport of the fSub-Inspector of Police clearly
allows that he has put forward a reason for not accept-
ing Buretiiis wdiich really has the elTect of diverting
the preventive provisions to apunitive purpose. | am of
oxiinion that the Sul)-Divisional Magistrate was clearly
wrong in accepting such a reason and that the sui'etiert
oitered t)ught to be accepted in this case.

I would accordingly make the rule absolute, set aside
the order of the Siib-Di sdsional Magistratuand order
that (h(i sureties may be aceeiited.

Havwaiu), .1L :—r agre(\ The accejitanco of the sure-
ties (uiglit to be order(;d It was directed in the preli-
minary order that two solvent and respe(“ta,l)le sureties
for Ils, 100 t'ach should he furnished. Two sureties
named (Jangashankar and Pui'shottam werci produced.
They were !«sported to be solvent and respecjtable. They
owned houses and lands and they werc™ ])re])nred to
employ tin'spi‘i'sotis required to give sureties upon, their
land. It was, however, suggested that they would not
bo satisfactory sureties as the lands were at a place
called. Araj which would apx"ear to be about six miles
from their residence at Umreth. It was also suggost(!d

t') (1914) 16 Bom. L. R. 138.
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that it would be uiiwise to release tlie men fuoin prison.
owing to tlie presence of outlaws in tlie nelglibourliood.
Tlie sureties were, tlierefore, refused by the Sub-
Divisional Magistrate, and tliougli it was recognized that
tlie refusal was not quite in order, it was not interfered
witli by the learned District Magistrate.

It seems to me that the discretion to refuse sureties
was not properly exercised. The sureties were within
-the descrixotion of the sureties required. They would,
in my opinion, have proved as satisfactory as any sure-
ties to be offered, in that they would have taken the
men required to give sureties as their own tenants and
would therefore have had good opportunity of prevent-
ing them from getting into mischief. The distance of
six miles of the land from their residence would not
«eem to me to be really material in the mofussil. It was
obviously no good reason in law to refuse to release the
men from prison that there happened to be other out-
laws in the neighbourhood.

It seems to me necessary also to observe that the
scrappy order in vernacular refusing the sureties gave
no reasons whatever for the refusal, and to point out
that an order refusing sureties ought to be i™assed as a
judicial order upon proper materials and that it has
been specifically provided that reasons for refusal
should ])e recordetl. These provisions liave been over-
looked by the Su])-Divisional Magistrate and ought to
have been set right, if he had Jurisdiction to do so, by
tlie District Magistrate under section 122 of the Crimi-
nal Procedure Code. It seems to me desirablo also
to repeat tliat sureties for good behaviour and not
imprisonment were the primary objects of tlie preventive
xyrovisioiis Of Ciiai)t.or Y111 of the Criminal Procedure
Code.

It is perhaps unnecessary to press the point as the
mmatter is before us and woidd seem to require tlie

Batiia,
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ord(!rs proposed It i,siiniisiial to prococd on peti tions
r<ict'ivo(l inorely from the relations of Jia,rties and should

not 10 taken as a pi.'e(3cdent nnder section 439 of tlie
Orinii.ua] rmecdui'e Cod3.

.72iile m ade ah.soliite>

niL

APPELLATE CIVIL.

Itpfurr Mr. Jimlhu’ and Mr. JuHlicfi H((i/war(J.
SAKIIATIIAM AIANCHANI~ tILMAR (oiuocinal PlaintikiO, Aitellan'E
V. KI'iVAL I"TADAMSI (IUJAII (ciuuinai> Dicfkndant), IlissroNDKNT."~

Xndimt Lhnltaiion Avl ([X n/ 100S), section 30— Part-payment— IlamhorHinij’

ill rcgpr.cl of part-jMiimciit-— Purl~pai]menl mast ai>pcar in the luindwrilhxj of
the p::rson nuikutg puiment.

Till- <Jct\'iiilaul i)iii'Chiisi'(l ccrlaiii g'Oddri from llu> plaiiiud: on tliu I10IU

(e U>rJd foi' wliirii lie (i\v('(l Us. LilfiO. ITc alsii owtul another debl of
Its. ;Ull In lho |»laiiililv. On (lie «llli and nlti July 10Kt IlIin'. did’cndant ])aid
two sums of Us, ;)00 luid I{s. 2'i5, a(r()Uipani(Ml by a wliicli run Uhih :(—

“ 1 luuo .Miit, curn'ni-y uoti;s t)f Jvs. |'5«) and a |lliuidi for Un. 2li5, in all'
Hs 735. Credit tlimi.”

‘rin* jdainlilT applii'd Ilir Kuni in wiiiinj.? out Ilic Kuudlcr dolit. ; and erodlicut

ljiilunet' as (larl iiaynicni of Uh.

Oil thi(" 1 'ih Oi'tulicr !'Oir». the plaintiiT Hued in n'covcr tlu* unpaid lialanco
of I{s. 1,550 with inlfircst, and Hou”;ltt lo brinf~'liin claim in lime by n'lying
i)h tU« part iiaynii‘ul in

Ihhl, thal. fho pluintilvVv clfiini Was in time, for tlio rti'iniremcutH oi:
Kccti(tn 20 (d! fius Tndinn Limitation Act \vi;ro KaliwlitMl, aH the fact, of tho
payuiunl appi-an'd in tbe handwriting of thi! ptMrffni niakiiif® tlu' namis and it
uppeunul tliai llie [laymcnt \ar« in pari: Katisfactiou of tho priniap;d of llio debt,

Beocois’™ ai)poal iTom the dociBioji of J. H. i>elifNiri,
Iflrst a4S Babordlnate Judge, A. P., at Baiara, coudrivi-
ing liLb deci'ee pasBed by B. B. lvnute, Second Clast
Subo-i'dinate 3iidge at RaUlmat pn*.

* Second Appeal. No, 441 of 1915.



