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wliorel)y the morfcgagor aft-reed to pay rent was ]>assed
a(/tlio Hano time ay ilio inor(-gago, and was, tlierefore,
part of tUo mortgage (ransaction.

It has been urged that the respondents, who are as-
signees of the original mortgagee’s decree, are in a
bettor poHition tliaii their assigaors. Bnt it seems to
me perfectly clear that a mortgagee who lias obtained
a decree wliich ho cannot execute by sale of the mort-
gaged propert}®, cannot put liis mortgagor in a worse
position by assigning his decree to a third party. That
question was considered In Chliaf/an v. LakshmanP-'
The learned Judges there rofori'ed to a dictum by
Tindal 0. J. in Booth v. Bfnys o, .En(jkiii(P : What-
ever is proiiibited by Uiw.to bo done directly, cannot

legally be cilected by an indirect and circuitous
contrivance.”

Tlierefore, on the l'acts of this case, it seems to me
tliat tills claim on which the mortgagee got; a decree
was really a decree for payment of money in satisfaction
of tlie claim arising out of tlie mortgnge ; and, therefore,
comes within Order XXXV, Ride U, of the Code. The
appeal must be allowed with costs throughout.

Decree reversed.
J. a. R.

d) (1907) 31 Bom. 4G2 (2) (1840) 7 CI. St. F. 509 nt p. 540,
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MAIIAMAD EBRAIIIM ai.ia9 ALLIMIYA walada MAHAMAD SALYA
HUEJUK (original DiiiilKkN'nANT Xo. 2), Ai'PEli.ant v. SHAIKH
MAHOMAD VALAD SHAIKH ALLI ARAB aid

Plaintiffs Nos. 1 to 7 and DKirraDiNTs Nos. I and 3 to 6), 1lk«pon»*
mKTS.

others (orioinal

Second Appeal No, 1164 of 1917,
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Dehhhan Agricnltiiristft' Relief Act (XV 11 of 1S70), section 15B (1) —
Mortgage-account—Redemption—Morl/jarjee allowed i?iterest—Mortcfayee's
liahiliti/ to account for iaes)ieJtroiiiH from the dale of suit till rcstvration of
possession —Practice.

Plaintiffs sued for accounts and for rerlemption of a nmrtgage under llio
Dekkhan Agriculturists’Belief Act and obtained an inHtaluient dGcrec for redemp-
tion in their favour. By the terms of the decree, the plaintiffs wore directed
to pay a certain amount with interest at 6 per c™ent. per nimum from the date of
suit and were held entitled to recov'er possession of the property nu)rtgaged at
once, the niortgagee being liiible to account for prolits receired from the date
of suit till restoration of possession to the plaintifl's. The inortgiigoe having-
objected to that part of the decree whicli gave him interest and directed liiui

to account for mesne prolits ;

Held, overruling the ~)jectiou, that under section 15B (1) of the
Dekkhan Agriculturists’ Belief Act, the Court had power to allow interest to

the mortgagee and to .direct him to .Recount for mesne prolits from the date
of suit till restoration of possession.

Ramchandra Venhaji Naih v. Kallo Devji Deshpande™\ distinguished.

Second appeal against tlie cleciBlon of 0. N.
Mehta, District Judge, Thana, varying the decree
passed by B. D. Sabnis, Siibordhiate Judge of Mahad.

Suit for accounts and for redemption.

The plaintiffs sued for acconnts under DeMdian
Agriculturists’ Relief Act and for redenixtion and
possession of the plaint property alleging that one
Abdulla valad Abdnl Rahinian passed a nsnfructnary
mortgage deed for Rs, 3,920 to defendant No. 1 on the
I0th. June LS97 ; that j)lalntifl: No. I was a purchaser of
half of the khoti iaxim of 2annas.and 8 i"ies mortgaged
to defendant No. 1 and plaintiffs Nos. 2 to 7 were
Abdulla’s heirs.

Defendant No. | contended that none of the plaintiffs
was an agriculturist ; that as a purchaser plaiijtifl No. 1
could not sue under the Dekkhan Agriculturists’ Relief
Act; and that the plaintillia’ sale deed was without
consideration.
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1919 Dofotidaivt No. 2 who was an rsR.GiiGo and snb-mort-
gaf~co IVoin (It™fendant No. 1contended tliattlie i)laiiit.itrs

were e.sloppod lli;oni going into accountw prior to tlie

t- ari.sif\"nuuent in his Cavour.
Shaikh

Nahorep. Tho Subordinate .Judge found tliat plaintiff: No. 1
was fin agricultuflst and on taking acconnis of tlie
niorl.gage (ieci*ccd as follows:—

‘®m IMuiiililV to pay into Court tho lunoiint of. Ils. 1,808-10-3 only from date
of suit, with intfrcKl ut ¢ per coiit. pur aniunti on i)rinoi))al due and costs from
(late of diicrtH) in iustaliuunts ol! Us. 300 a year .... Tiie amount thus paid
to l)c appliod towards Hiitisraction of tho inortj*ago, executed hy defevidant
No. 2 in favour of dofeudaut No. 1. In default of payment of any instal-
ment did'i-ndanl No. | to apply juider H("clion 15H (2), Dcikkhau Ap;ricultiu'iKtK’'
Relief Act. IMaiiitiHH are to reeove”™ poHW~ssion of the property mortgaged

at uiic(*, niort};'ii}4eo heinK liahlo to account for profits from (he date of suit
till roHtoration of po.sscHHion to plaintin’H”

On appeal, tho District ,Tiulgo confirmed the main
provisions of the tixci'co varying it only witli respect
o tlie amount to be paid into Court by tlie plaintiffs.
Defendant No. 2 appealed to the High Court.

F. B. Firkar, for the appellant—I object to the
first part of the decree wliiclj awards interest at Gper
cent, per annum on the amount foiind tliie on the mort-
gage, though it is ill my favour. |1 further object to
the second part of tlie ilecree which makes me liable
to account for the prolUs received from the date of
suit till restoration of possession lo plai ntill'. Both these
directions are opposed to the entire spirit and scheme
of the Dekkhan. Agriculturists’ Relief Act and also to
tlie cases of Janojl v. Janoji”™ Uamchandra Baba
JSaihav. Janardan ; and UaiytcJicuidra Venkaji
Naih V. Kailo Devji JJeslipandeS"K

The relationship of mortgagor and mortgagee still
subsists and the are not entitled to the

w (1885?) 7 Bonu 185. W (1889) 14 Bom. 19.
(3 (1915) 39 Bom. 687.



VOL. XLI1V.] BOMBAY SERIES. 375

profits between tlie date of the suit and the date of the
decree in any event, as the accounts are takenin the
special mode iDrescribed by the Dekkhan AgTicultarists’
Relief Act contrary to the terms of the mortgage bond.

D. R. Manerikar for & JPatkar, for the rcHpond-
ents—The rulings relied on by the other side
have no application to the* facts of the case. Tliey
simply lay down that when the mortgagee is found to
have been overpaid at the date of suit on an account
taken under section 13 of the Dekkhan Agriculturists’
Relief Act, he cannot be ordered to refund the surplus'
profits that he had received, -inasmric]i as he was
legally entitled to them under the terms of the mortr-
gage bond. The present case is not a case of that
description. Here the mortgagee is not only not over-
paid but some amount is still found due ; and as he
has been awarded 6 per cent, per annum interest on
the amount found due, it stands good in law and
equity that he should be asked to account for subse-
quent profits. Under the Dekkhan Agriculturists’
Relief Act accounts are taken up to the date of suit
and as regards the question of appropriation of profits
subsequent to the date of suit, full discretion is given
to the Court under section 15B (1) of the Act.

Macleod, 0. J. —The plainfcifis sued for accounts
under the Dekkhan Agriculturists’ Relief Act and
redemption. Accounts were taken, and by the decree
of the lower appellate Court the plaintiffs had to pay
into Court the amount of Rs. 1,961-2-0 with interest
at 6 per cent, on the principal amount of Rs. 1'895-0-5
from date of suit and costs of various kinds, the wliole
amount to be paid by instalments of Rs. 300 every
year in January 1915, The plaintiifs were lield
entitled to recover possession of the property mort-
gaged at once, the mortgagee being liable to account
for profits received from the date of suit till restoration
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of possession to tlie lolaintifls. The mortgagee has
objected to that art of the decree which gives him
0 per cent, interest on the one hand, andidirects him
to accomitfor profits received from the date of suit till
restoration of possession to the xMaintills on tlie other
hand. The argument was based on the decision of this
Courtill imnchandra Venkaji Nailc v. Kallo Devji
Deshpande™. But there the facts were entirely dilferent,
at it was evidently held there that the mortgage had
been paid oil at the date of suit, and it was lield by the
Chief Justice that as the accounts were taken under the
Dekkluiu Agriculturists’ Relief Act which are far more
favourable to the mortgagor tlian the mortgage contract,
and as nothing was said in the Act as regards mesne
profits from the date of suit, the Court was not entitled,
althoagh the mortgage was paid olf£ at the date of suit,
to order the mortgagee in possession to hand over
mesne profits from the date of the suit onwards. But
here the mortgage is continuing and the Court under
the Dekkhan Agriculturists’ Relief Act has taken an
account of w3iat was due on the mortgage up to the date
of suit, and under section 15B (1) has directed as to
what shall happen after the date of suit. The Court has
allowed interest to tiie mortgagee at 6 per cent, and has
directed the mortgagee to account for mesne profits.
That the Court was entitled to do under the last lines of
the sub-section. It is impossible for me to imagine
that the learned Judges in the Courts below, who
must have passed, numbers of decrees of this nature,
were not acting in accordance with their usual practice,
and if that practice was wrong, it must have been long
before brought in appeal in this Court. In my opinion,
the decision was correct and the appeal must be dis-
missed with costs.
Decree confirmed.

J. G 11
(W (1915) 39 Bom. 587.



