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rccovor {>o,sHii.ssi<>n of <liH’('i'cnl. I'roii). (lill'erent
dcCcndiuils. II’ iluil- \V(‘ i*(‘ si>, it, was, in my opinion  ̂
clear tilial. ium’oiiiso could iioli he. had (.o Ordorll ,  liul(3 2 
of |!k  ̂ ScIkuIkIo, of lilio (3ivil PnuuMlmn’, Codes. My 
d(‘ laiU‘.d roasiMis I’oi' holding’ Uiis ikumI nol. l)o 1'ui.iher 
HlakHl MS liicy liavt̂  ali’tiady hoou in Lliu ca.ae oil
H o n  It n i l i i d  K h  i i s J u i l  v.

ll HCtHiis 1.0 iiK', I ln'n'foi't'., Miai' wu oii; l̂il, to I’c'stoi'cs fcho 
doc,rin5 ol' Uio trial (Joiirl. and rovoi'so Unit ol‘ the lirst 
apfK'id Ooiirt.

A j )/)(!((/ a l l o w e d .

H. II,
0) ( l l i ir . )  ^t) Bum. ;I01 at 11. :557.
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Ih'fore Sir X orm vi Mix>'lt'oil, K l., ( 'h i i f  JnHlict'.

I B H A I I I . M  WAt.Ai) ( lO O h A M  l l l I S H N I M I X .  (i>iu<iiSAi. D k k k n k a n t) ,  Ai'pkl- 

I,A\T r-. N I I I A I ^ C I I A N ! )  W A d l l M U l .  a sh  AS'dTllKIt, I 'AUTNKItS OK T llK  

I'lltM HI' W A U l l M t ' L  V i ’ i v l H I A . I I  (o UK i lN A I,  KXi:<'UTt()N-citKlUTOUS) 

Kkhi'iinhkx rs,®
Cil'U PrDCfifiii'fi (Jixlt' (.[ct V o f VJtfA), Oi'Ji'r X X X I V ,  linlv 1 1 —Mui'iijaijr—  

FrujHiiifi ii'illi pDAHi'Hitinii— (‘.v t 'fu t'tn u  o f tt r i 'id  nolo,

luj n( ii'tifil'ioT— ! ii'nve ifbltuiii'i/ l>i/ mi. the re/it
(if thf. 'Iccrw hj! o f  n/nrti/aiii'fl projx'rtij— CJlahu arUintj out o f  mortijaije
timixtu'.lioit— Mortaaijce's I'ltjlu to hrin/j (hn inorhjiuji'il pr<)}>erti/ to sah- othor- 
V'iW than hif »uii.

One 11 luod^a'JiL-tl willi pDMsessiuii liiH ]m)]H‘rly to F, and on tlit* Haiiio ilato 
oxoeutwl a rent null) in I’uvonr oi; F Tor a puriod o f  twolvo iiioiiUw. II having 
I’ailcd to pay Ihn runt, under Ihu rent nolc, Mu', uiurljra^dc F IIIcmI u Hiiit and 
ohlainod a d(!i-r(!e for llu.! n>nt diu  ̂ Tliu uior!;^a.!'iH! Hou.tjilil, to oxuculis tho 
d(3cn‘ii liy isale o f  the niorlj^ajfor’H tuiuity o f  ivjdenipUon in (ho niaii.gagod 
pfopiM’ty. it. waa (ioulBudud that f.h<j moiigiiguti cotild nut bu aliuwfd to hrinf? 
the iuortgaged propwty tu sale otiici'wiBij ihtin hy inntiintiuj>- a Htiit for Halo in 
entorcoint'-nt o£ tho mortgage midor Order XX.XIV , Uulo 14 o f  t.ho Civil I*rooe- 
dure Code, 1908;

Second A^ppoal No, 1144 of 1918.



Held, uplioUling'the contoiition, tliat on ilio  f a c i n  of tlui noso, the oii 1910.
wliich  the luorfcg’a g e e  g o t  a d o cro o  w a s  re a l ly  a de^’ roo f o r  p a y m o u t  o f  incMUiy ....■■■“ •

in satisHaetion o f  t h e  c la im  ar is iu g  out  o f  this luorlv^aj^’e  and  l l io iv fu ro  f e l l  r i i i iA iuj!

n ndor Order X X X IV , l ln lo  14 ol; thu Civ il  P r o c o d u r o  C o d e ,  1 'I08 . X o I am

S e c o n d  appeal against tlio docision ol' P. .1. 1'aleyar- 
khan, District Judge ol'Thaiia, couliiMiiiiig tlio decreo chand.
passed by R. B. Gogte, First Class Subordinate Jiulge 
at Thana.

Proceedings in execution.

On the 10th June 1913, Il)ra]nin walad Goohini
Husenbux (defendant) mortgaged tlie propoi’ty in suit 
with possession to Fojmal Naval ji and others (plaintillCs) 
for Rs. 2,999 and on the same date IV)raliim excciite.d 
a rent note in favour of the plaintiils for a period of 
twelve months.

Ibrahim failed to pay the rent due under the rent note.
The plaintifl's, therefore, filed a suit No. 152 ol‘ 191() for* 
the recovery of the rent and obtained a decroe for 
Rs. 1,000 in December 191G. Tlie decreo was subse
quently assigned by the jdaintiils-decree-liolders to 
Nilialchand Waglimul and anotlier (rcs.pondcnts) 
who made an apx>lication for execution of the decree by 
attachment and sale of the mortgaged property.

The defendant, judgment-dolitor, contended tliat 
under Order X X X IV , Rule hi of the Civil Proccdui'o 
Code, the execution creditors were i^rechided from, 
bringing the mortgaged property to sale.

The Subordinate Judge held tliat the decretal claim 
was not a claim arising under the mortgage and so 
Order X X X IV , Rule 11 did not apply. Irle, tiierefore, 
rejected the application.

On appeal, the District Jiulge conOrmcd the decreo.

The defendant appealed to the High Court. ;
ILR6«fc6—9
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1 9 1 9 . M. K. IVmkorfi, for the n,pi)oll;xiit:—The roHpondents 
are i)rccliidt‘d uiidor ()i’(h'.r X X X I V', RtHo 14, Civil 

\vluL” Procedure Code, lOlKS, fi-oin brin^ în -̂ tlie :niortgaf?ed
Goolam property to huIc otherwise than by iiiHtitnting
Niiuh- f'- enl’oreenieiit ol’ tlu‘, inoi‘tgâ .,"e. The
ciiANix deoreUil chiiiii wa,H one afisiti;y iiiiihu' tlû  iuoi’t̂<’'a|'’e

traiiHa,c(:ioii and not a chiini arising.’’ out ol' a, transa,otion 
iiuh'peiident ol’ the morl̂ -̂a|>e, The eircuniHiance.s under 
winch the rent note was uxecuied ch'arly .show tluit it 
was (Mitered into only to provich' a means I’or realizing 
interest. Î’he jn()rtgâ .»*e and the rent note foiaued 
luerely din’erent ])arts ol’ tlie same traiisaci ion. TJiere 
is no cas(‘ of our ITigli Court where this ([uesiion was 
dccidcd. Ill A ? : h ) i - i U l a h  v. N d jm - u n - n is n a ^ ^ ^  m \{\ A U x i f  

A l t  I v f i a t i  V. L a / f( (  PrasndS^K  it was held that the 
mortft'agee’s coi-rect remedy was to institute a suit for 
Bale ill enforcement of the moHi^a/^e. The latest case 
on the point is I \ a ( h n ( i  P a n i n  v. M u l u n Y D n a d  Ali^ '̂ .̂

r

The respoiKleuts in, this case are assi^'iiees of the 
decro(» and ai‘0  hound l)y tlie same eonditions which 
appTn'd to the a,ssi »̂'nors, tlie mortga^jfi'cs ; ( J h lK u / r u i v. 
LaksJinuoî *'̂  ; Jii'arnt/i.}iarn Afuda/idt' v. Srinivasa 
Mtidaliar^ ŷ

W. B. Pt'adluin for the respondent:—I r(dy tm tlio 
changed wording of the see,I ion. Tlu  ̂ le.gishiture 
thought it lit to conlino tlie disability of the mortgagee 
only to the claim arising umhu* the mortgagt^ and 
properly becaiiso if It is open to mortgagiH) to buy the 
equity of redemption by a i)rivat(^ arra,ngement with 
the mortgagor subsequent to the moi-tgage, there is no 
reason why it slioidd not l)e open to him to luive it sold 
in satisfaction of a claim unconnected witJi the

(1) (1894) 16 AU. 415. (8) (1919) 41 All. :i99.
W (1897) 19 All. 490. W ( 1907) a i  Boiu. 4G*2.

(8) (1907) 31 Mad. 33.
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mortgage. The claim for tlie satisfaction of wliicli tlie ioi9.
|3roperty is sold, is a claim arising aiider the rent no to, 
on a suit brought on the rent note. The contention walad
that the rent note and the mortgage are one transaction G o o l a m

is not urged at the time of the original suit in which n u e a l -

the decree is passed nor when the sale took place.
The case of Kaclma Pasin v. Muhammad AÛ '̂  is 
different on facts.

It is held that a claim for costs in a suit on the 
mortgage is not a claim arising under the mortgage :
Haribans Bai v. Sri Nivas

Secondly, the bar under Order X X X IV , Rule 14, is 
IDersonal and does not extend to the assignee : Nay'har 
V .  Shivram^^K To hold otherwise would mean that the 
assignee could not recover the money due t‘o him 
under the assignment unless a suit, which it is not in 
his power to bring, is brought; Bank Balv.Mmmi*
Lal̂ \̂ Husem v. Shankargiri^^K

The ruling in Chhagan v. Lakshman̂ '̂̂  no doubt 
modifies the view taken in Narhar v. Shivram̂ '̂̂  but the 
in other side has failed to take advantage of the 
procedure laid down there ; if the present objection 
had been raised before the actaal sale took place, per
haps matters would have stood differently.

M a c l e o d , C . J .  ;—This is an appeal from the order 
of the District Judge of Thana disallowing the
appellant’s contention, that the execution of the decree 
passed against him in favour of Fojmal Kavlaji and 
others could not proceed by bringing the mortgaged 
property to sale. Fojmal Navlaji and others were 
mortgagees of the appellant under a mortgage of the 
10th of June 1913. That was a usufructuary mortgage.

«  (1919) 41 A ll. 399. W (1905) 27 A ll. 450.
(2) (1913) 35 A ll. 518. (6) (1898) 23 Born. 119 at p. 121*

(1905) 7 Bom. L. E. 816. (8) (1907^1 Bom. 462.
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1011*. O u  t l x !  s a n u !  d a y  t l i o  c l ( ' l i ‘ n(l ; inI,  m o i ’ l g a g o r  e x e c u t e d  a

r e i i t - i i o t c  ill I ' t ivoui '  o f  t l i e  n i o i ’ fcgageeB f o r  a  p e r i o d  o f  

walab ' t w e l v e  n io nt l iH ,  a n d  an l i e  d i d  n o t  p a y  t l i e  r e n t  u n d e r
{jm.i.AM t l i a t  r e n t - n o t c  t h e  niort^:^ag’eeB t i l e d  a  s u i t ,  a n d  o l ) t a i n e d

N ii i 'a i ,  a ( l o c r e e  f o r  R s . 1,0(10. ^.IMieu t l i e y  as.sii^’n c d  t h a t  d c ' c r e e

t o  t h e  p i ' e s e n t  r e H p o n d c n t B  w h o  s o u g i i t  t o  i s s u e  e x e c u 

t i o n  l ) y  sak^ o f  t l u ‘. i n o r t i g a g o r ’ s  e r p i . i i y  o f  r e d e n i p t i o n  i n  

t h e  i n o r t i g a g c d  p r o p e r t y .

It has been contended- for the appellant that the 
respondents cannot be ailovvc'd to bring tlie mortgaged 
pi'operty to stde otherwise tlusn. hy Instituting a snit 
for sale in. eiiforcement of the mortgage under 
Order X X X IY , Rule I I of tlie Civil Procedure Code. 
Now iji eases of usiifructna.iy mortgages it is not 
unuBuyl for the mortgagees to allow the property to 
remain in the possession, of the mortgagor on liis 
executing a rent not-e. But as a matter of fact tha,t is 
merely a method of securing the interest by spcn-ial 
agreement, that is to say, tlie mort.gagor collec;ts the 
usufi'uct and pays a, certain amount to tlie mortgagee 
undtvr the rent, note instead, of the inort.gagee -collecting 
the nsufi’nut lujnself.

It does not seem that t he (juestion Avliich. arises i.n. 
t,liiH a,p];)eal has been <lecid,ed in, ;uiy report^ed ea,",o of 
this Court, altiiougii in more tlnin one case which has 
lately come before this Bencli, it has appeared tluit a 
mori.gagee has obtaijied a rent-iiote from Ids mortgagor, 
and issued ex(;cu,1 ion on a decree under that rent-iiote. 
At tlrst sigl.it it n)iglit appear tluit there is ]iot a decree 
for the payment of money in satisfaction of a claim 
arising under the mortgage.

This €|.ueation was considered very fully in a recent 
Allahabad decision in Kadnia Pm in  v. llfuJiammad 
xi-UŜ  ̂ The facts were very siiiiilar to the facts in this

:i70 IN D IA N  L A W  REPO R TS. [V O L . X L IV .
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case. There the puopert}  ̂ was mortgaged by a 1919.
iisufriictiiary mortgage, and a,subsequent agreement was Ibbahim
entered into between the parties, whereby the mort- w a l a d

gagor bound herself to pay annually a fixed sum of G o o l a m

mojiey in lieu of the offerings, and also, in case of Nuial-
default, to pay interest thereon. Default having been 
made, the mortgagee sued on the agreement and 
obtained a decree for money against the mortgagor.
In execution of this decree he attached the mortgaged 
property and sought to have it sold. Upon objection 
by the mortgagor, judgment-debtor, it was held that 
the mortgagee could not bring the mortgaged property 
to sale in execution of the decree, as the claim under 
the subsequent agreement was one arising under the 
original contract of mortgage within the meaning of 
Order XXXIV, Rule 1-1, of the Code of Civil Procedure.
Mr. Justice Piggott at p. 407 says :—“ In the case now 
before us the money for which this decree was obtained 
represented the usufruct of the mortgaged j^roperty to 
which the mortgagee was entitled as part of his contract 
of mortgage. His right to receive this money rested 
upon his position as mortgagee. The mortgagor had 
become liable to pay the mortgagee this money in conse
quence of an agreement entered into between the parties 
subsequent to the mortgage : but it seems to me, in the 
first i)lace, that the money for which the decree was 
passed was an essential part of the mortgage money,
Just as much as arrears of interest, which, if falling 
due on a contract of simple mortgage, become part of 
the mortgage money ; in the second place it seems to 
me that it -would bo doing violence to the plain langu
age of the rule to say that the claim in satisfaction of 
which, this decree was passed was not a claim arising 
under the original contract of mortgage.”

I agree witli these remarks, and they apply even 
more strongly to the facts of this case, as the agreement
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1910. wliorel)y the morfcgag’or aft-reed to pay rent was ]>assed 
a(/tlio Hamo time ay ilio inor(-gago, and was, tlierefore, 
part of tUo mortgage (ransaction.

It has been urged that the respondents, who are as
signees of the original mortgagee’s decree, are in a 
bettor poHition tliaii their assigaors. Bnt it seems to 
me perfectly clear that a mortgagee who lias obtained 
a decree wliich ho cannot execute by sale of the mort
gaged propert} ,̂ cannot put liis mortgagor in a worse 
position by assigning his decree to a third party. That 
question was considered In Chliaf/an v. LakshmanP-'  ̂
The learned Judges there rofori'ed to a dictum by 
Tindal 0. J. in Booth v. Bfnys of;. .En(jkiii(P'  ̂ : What
ever is proiiibited by Uiw .to bo done directly, cannot 
legally be; cilected by an indirect and circuitous 
contrivance.”

Tlierefore, on the I'acts of this case, it seems to me 
tliat tills claim on which the mortgagee got; a decree 
was really a decree for payment of money in satisfaction 
of tlie claim arising out of tlie mortgnge ; and, therefore, 
comes within Order XXXIV, Ride U, of the Code. The 
appeal must be allowed with costs throughout.

Decree reversed.

Cl) (1907) 31 Bom. 4G'2.

J . a .  R.

(2) ( 1 8 4 0 )  7  C l .  Sr. F .  5 0 9  n t  p .  5 4 0 ,

APPEL1.ATE CIVIL.

l t ) 1 9  

O d o h e r  7 .

B e f o r e  S i r  N o r m a n  M a d e m ly  K L ,  C h ie f  J a t t le e .

MAIIAMAD EBRAIIIM ai.ia9 ALLIMIYA w a l a d  MAHAMAD SALYA 
HUEJUK ( o r i g i n a l  Diiii'KN’ nAN T X o .  2 ) ,  A i ’ P E l i .a n t  v .  SHAIKH 
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