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decision in tliis Higli Court, there would ensue a 
further serious delay which might extend to years 
before the widow would succeed, if she be entitled to 
succeed, in establishing her rights to tliis large sum of 
money in this High, Court. To allow such a result 
would, in my ox3inion, be encouraging an abuse of tlie 
l)roceedings both of the First Class Subordinate Court 
of Ratnagiri and of this High Court, and it is, in my 
opinion, our incumbent duty to prevent any such, abnse 
under the powers inherent in us under section 151 of 
the Civil Procedure Code.

Appeal dismissed.
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PANDIJRANG N A R A Y A N  SAM ANT a n d  o t h h k s  ( o i u a i N A L  D k i 'K N D a n t s  

Nos. 1, 3, 5 TO 7), A p p k l l a n t s  v. B IIA G W A N D A S ATM AH AM SIIK T a n d  

OTHERS ( o r i g i n a l  P L A I N T IF F S  AND D E F E N D A N T S  NoS. 2  TO 4 ) ,  R e S P O N D - 

KN TS.*'

Hindu law— Debts— Debts by father— Antecedent debts binding on the sons—  
Debts must he antecedent to the transaction— Joint /ainili/ propertu—  
Alienation o f  his share fo r  consideration by a  co-parceneT.

The defendants’ fatlior passed a iiiortgago o£ ancestral property to plaintiirs’ 
father for  Ks. 1,499, out oi: which Bs. 700 were (hie by tho luortgagor to tlio 
mortgagee, and the sum o f  Rs. 799 was received in casli by  the form(ir to pay 
olV debts which he owed to others. The mortgagee having sued to rt'cover tho 
mortgage amount, the defendantK contended that tlie debt nut having been un 
antecedent debt o f  tlieir father they were not bound midor Hindu law’ to pay it:

H e l d ,  t h a t  t h e  d e f e n d a n t s  Avore l ia b le  t o  p a y  th e  m o r t g a g e  deV>t contra(:tt*d 

b y  t h e ir  fa t lu ir , in a H n m c h  a s  t l ie  o b je c t  o f  t h e  m o r t g a g e  w a s  t o  p a y  olV thri 

a n te c e d e n t  d e b t s  c r e a te d  b y  h im  p r io r  t o  t h e  m o r t g a g e .

** Suoond Appeal No. 460 o f 101C.
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1019. T horc in iinthing in Ili<» judgn ioiit o f  Salin llanwhandm  v, lihup Shi(/hW 
w hich Kiippui’tH tho conlciitiu ii tluil tho nntcceilout (IhI)Ik iniiKt bo (hie to tho 

inorl,.ii;ag'0(‘. liiiiiHoir, und tiiiil Iho ohjcict o f  tho iilionntioii m ust ho to satiHfy 
tlio iuitocodoiit (lol)ts (hu! to thi! alioiico.

In tho Botnliay Pi’twi(h;ncy (ho niK* is woll ustahliHhc'd that a co-parceuor 
(iaii alienate his sharo in the jo in t  I'iuuily |)ro|Kjrty for  conMideration.

S i c c o N D  a p j ) ( ‘Jil f r o n i  t l i o  ( U ' c i s i o i i  o f  K .  B.  W a s o o d e w ,  
A s s i s i i i n t  ol! (*onl i i ‘miii|>' ( I h  ̂ (Ic' ci ’ch*. pasHed

1]. N .  S h a l l ,  S i i b o r d i i i a U '  .Jiid^x'  a t  B a s s e i n .

S u i t  t o  cmi(!()I‘c'c a  ii it) i ‘ lga^^('.

Tlie (kd’oiidaiils’ I'ailK'i' passed a luoilgagt' on tlio 1st 
Jime 1S91 (o tlio piaiiitiirs’ 1‘atlior I'or Rs. 1,‘tOl), luort- 
ga/:>'ing joint family property. Out ol‘ tlio coiisideralion 
ani(.»unl., Jis. 700 were tliic by tlie inortgiigor to the 
nioi’tgagec; and the remaining Rs. 799 were paid, lii 
casli to tlio iiioi-tgagor who applied tlie aiiioniit in 
paying oil! debts wliicli lie owed to others.

Tho plaint!ir sued in 1910 to rc'covei* the ainoiint due 
on tlio mortgage'. The defondant.s contended inter alia 
that tiu* inoftgago debt not being antecedent debt oii
I heir lather they wore not bound, under Hindu hiw to 
j)ay it.

Th(‘ lowcn- Courls overiTded the oontontion and 
decreed tho (,'laim.

Tlie dofondantH appealed to the High Court.
K IL BaJcha(<‘ iuu\ P>. F. .Dmii., for 

the appolhints;—Th(̂  mortgage is null and void as it 
was (‘xt'cnied l)y Narayan not for an ant('{‘('d(Mit debt. 
The recital in the mortgage bond, Exhibit 97, shows l-liat 
the wliole of the mortgage debt was nol anlec('dimt. 
Rs. 799 which were borrowed at the tinu' of the 
mortgage to pay oH' debts due to others cannot bi> treated 
as an antecedent debt. The Privy Council decision in 
SaliuEayn Chandra Y. BJmp Singh^  ̂supports this view.

<1) (1917) L. R. 44 I. A. 12().
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Tlie mortgage not being executed for an antecedent 
debt is not binding upon tlie sons of tlie alienor.

Further, Narayan liad no power to mortgage tlie joint 
family property. Narayan and liis brother Bamodar 
were Joint in 1891, the year in which the mortgage was 
executed. Narayan was not the head of the family nor 
is the mortgage debt for family necessity. Tlie mort­
gage bond itself shows that the debts* were Narayai^s 
personal debts. In Salm Ram Chandra v. Bliup Singh^  ̂
their Lordshii^s of the Privy Council remark at page 130 
that “Under the law of the Mitakshara the joint family 
property owned.. .by all the members of the family as co­
parceners, cannot be the subject of a gift, sale, or mortgage 
by one co-parcener except with the consent, express or 
implied, of all the other co-parceners.” Now, it is not 
shown by the present plaintiffs that sach a consent was 
obtained. The mortgage is not valid even to the extent 
of the share of Narayan. We rely on the Privy Council' 
decision in Lachhman Prasad v. Sa^mam Singh'̂ '̂̂  which 
reaffirmed the i)rinciple laid down in Salm Mam" 
C h an d ra '8 casê ^̂  No doubt the rule established by the 
decisions of this Court in Vasiidev Bhat v. Venkatesh 
Sanhhav̂ '̂̂  and Fakirapa bin Satyapa v. Chanapa 
bin Chanmalapâ '̂ '̂  is against our contention. But that 
3,*ule is no longer good law. Those decisions have been 
overruled by the Privy Council case of jSaJm Mam- 
C h an d ra  v. Bhup Singh^ .̂

Lastly, the present suit is barred by limitation.
The mortgage bond was executed in 1891. Narayan, 

the executant, died in 1895 and the suit was instituted in 
1910. The right to sue accrued in 1895. It is Article 120 
of the Indian Limitation Act that api;)lies and not 
Article 132. The Full Bench decision of the Calcutta

W (1917) L .R . 44 1 . A . 12G.
(2) (1917) 39 All. 500. 

I L R 5  & .6 ~ 6

(3) (1873) 10 Boiu. H. C. 139.
W (1873) 10 Bom. II. C. 162,
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1919. High CoBi't ill lirijnandan Slnfjh v. Bidya Prasad 
Smcjĥ  ̂ HupporlB our coixtontioii.

Jayalmr, with. H, V. Dlvaiia, ior respoiidonts Nos. 1 
to luid 5 to 0, was uot called upon.

SiiAH, J. :—Tiiis appeal ari.sos out ol’ a Buit iiled by the 
Hons of tlu) orî îiial iiiortgagoo against tiio sous oi; the 
original mortgagor to cul'orco the uu>rl.gago execul.ed on 
ihf) 1st ol; .Tunc l<Si)l l>y tlio det'endanl-s’ I'atlier Narayan 
in. favour ol! tlui plaiMtiH’s’ father. Both the lower 
Courts have allowed (he pl;iin(ill!s’ claim.

In tlû  appeal l)efore us it has been argued that the 
mortgage was null and void as it was executed by 
Narayan not for an antecedent debt but for a debt 
incurreil at tlie time of the mortgage. The mortgage 
bond contains the following recital: “ After taking
accounts of the past dealings by me witli you, I find 
myself indebted to you for a sum of Rs. 700, and to-day 
"l have tak-en Rs. 799 to pay olf the debts due to others, 
so in all I liave to pay you Rs. 1,499.” The property 
mortgaged was tlie ancestral ]u.’OX)ei*ty of Narayan. The 
lower appellate Court has found, and it is not disi)uted 
before us, tlud̂  the recital, as to the consideration in the 
deed is true. Thus as regards Rs. 700 the debt was 
clearly antecedent. It is, however, contended that the 
sum of Rs. 799 borrowetl at tlie time of the mortgage to 
I>ay tiie debts due to others cannot be treated as an 
antecedent debt in view of tlie decision in Sahu 
liam Ghandra v. B/mj) It seems to me, how­
ever, that having regaixl to the observatio.ns cited with 
approval by their Lordships at page 130 of tlie report it 
is clear tliat the object of this alienation by way of 
mortgage was to pay oil the antecedent debts incurred 
by the father prior to the mortgage. These debts wore 
partly due to the mortgagee himself and partly to others.

W (1915) 42 Cal. 1068. (a)(19I7) L .li .  441. A. 12G.
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Tliere is notliiiig in tlie jutlgmont of Salm liamcliandra 
V . Bhup Singĥ '̂̂  wliicli supports the contention urged 
before us that the antecedent debts must be due to tlic 
mortgagee himself, and that the object of the alienation 
must be to satisfy the antecedent debts due to tlie 
alienee. If, as is the case here, the money is borrowed 
on the security of a mortgage to pay off the antecedent 
debts, it would be an alienation in resj)ect of antecedent 
debts according to the decision which lias been relw3d 
upon on behalf of the appellants. I see, therefore, no 
force in the contention that the mortgage cannot lie 
enforced against the sons as it is not shown to be for an 
antecedent debt.

It is further argued in support of the appeal that 
Narayan, who was then joint with his brotlier Damodar, 
had no power whatever to mortgage the joint pi-o])erty. 
In this Presidency, however, the rule is well established 
that a co-parcener can alienate his share in the joint 
family property for consideration. (See Vas-udev Bhal 
V. Venkatesh Sanhhav^  ̂and Fakirapa v. Chanappa^^K) 
It is urged that this cannot be treated as a good rule in 
view of the decision in Sahti Mam Chandra v. Bhup 
Si?igh^\ That was, however, a case which went up to 
the Privy Council from the High Court at Allahabad, 
and no doubt with reference'to that case the proposition 
as stated at page 130 of the report that “under the law of 
Mitakshara the joint family property owned, as stated by 
all the members of the family as co-jiarceners, cannot be 
the subject of a gift, sale, or mortgage by one co-parcener 
except with the consent, express or implied, of all 
the other co-parceners ” was perfectly applicable. But 
there was no question in that case as to the correctiiesB of 
the rule recognized in this Presidency that a co-parcener 
can .alienate his undivided share in the family

(1917) L i B. 44s I* A* 12fn CB) (1873) 10 Bora. II. 0.139.
(3) (1873) t o  Horn. H. 0 . 162.

PA N D UUA N rr
N a u a y a n

V.
B i ia o w a n -

r>A.s
Atmauam-

B II15T .

1919.



STIKT.

1910. pi’optM'ty foi’ coiifiiderjiiion. The gcnerjil i)mposjt.ion
----------------  w b i d i .  l i a s  h e c n  r e l i e d  on. on h e l i a l f  of t l i e  a p p e l l a n t s

N̂ahTvan’ taken to liave Ix̂ eii stated witli I’o feroiice to the
V. particular cawe and (̂ :innot bo ti’cated as overruling the

current of dcciaions of thi.s Court on. tlnit point. We 
A'i'mauam- mnsl, therefore, give ed'eet to the rule as recogvnized in

til is Presidency and must hold that tlu? mortga.gc was 
vjilid so far as it related to Narayaii’s ahai’o in the 
p ro])e rty mo rtgaged.

Jjastly, it is urged that the suit is barred under 
A!• tide 120 of tile Indian Limitation Act. It is clear, 
howev'̂ er, that that Article cannot apply to a suit based 
on a. mort,gag(‘. The point was urged on the footing that 
th(‘ mortgage was void. But the point as to the validity 
of the mortgage liaving failed, this point also must fail.

The result is that the decree of the lower appellate 
Coui’t must be cf)iifirmed and the appeal must be 

^dismissed with costs.
H aywaiu), J. :—I concur with the conclnsions and 

I’casons of my learned bi’other.
Decrce confirmed.

II. R .
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lhft)rc. Sir Norman Madc»(J, K t., C h ief Justice, and 
Mr. Judice Jleaton.

M ARTAN D T R IM B A K  G A D IlE  a n i > a s o t i i e i i  ( o r i g i n a l  l ’ i,AiNTU.’ Kf )̂,

ArPEt-LANfs V. D A Y A  din A B A JI P llA T A K  (o ru jin a l Dr:i'’KNi)ANT),
S e p te m h c r  E e s p o n d b n t . *

25.
------------------- - Civil Procedut'e Code (A ct V  o f  1008), Order X X I ,  Rules 73 (2 )  and 73-^

Decrce— Execution— Collecla)— Dedree-Jiolder allowed j)i:rmi8sion tQ hid dy 
the Collector-^Sct-off— Pow er o f  the Court to allow aet-offi

* Becoucl Appedl No. 47 o? 1918.


