
exceptional person. There is nothing in this case to 
suggest that the young girl involved possessed such 
excei)tional powers sis that. I think, therefore, that tlie 
appeal must he dismissed.

Decree co)ifi) ’/)i ed. 
J. G. li
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V.
K ai-av; a.

APPELLATE CIYIL.

Before Mr. Justice Shahjvnd 3fr. Jm iice H ayward.

BALKIM SH N A N A E A Y A N  SAM ANT and anothf.u  (iikihs oi-’ o r ig in a l 
P la in tt fp ), A r i ’i'. p lan ts v. JA.NKJ.BAI kom SITAK AM  V.11. IIAIj 
SAM AN T AN.U OTIII'.RS* (o iu g in a l D kfendaktk), Ekwi'Ontikntf!.®

Court Fees Act ( V I I  o f  1 8 7 0 ) ,  section 7, d a m o  I V  ( c ) — Saik Vahiation 
Act ( V I I  of 1 S S 7 ) ,  section S— Suit fo r  declaration and. iiijit?i.(;t/.on—  

Valmtlon o f claim— Valuation fo r  — Valuatioit^for
jmrpose ofjitrisdivtion.

Tn a suit for  a decliiratiun and for :ui by w ay o,i: coiiHCtiucutial
relief, the plaintili: has tho right to vahio his claim fo r  the ])iirpose o f  Court 
fees ; and the vahie for the purpose o f  jtu-isdietioii is the same.

The phuiitilf brought a Huit for a declaration and iajuiictioii in tlio Coiu’t o f  
the First Class Subordinate Judge under hia special jm'isdit;tioii, and valued 
his claim for tho purpose o f  Court fees at Rs. i;?5 and for tlui pm'poso of: 
jurisdiotiou at Rs. 10,000. The trial Court having di.suiissed thxj «uit, tho 
plaiatifl; prci'erred an appeal to tho] H igh Coint. At tho hearing, ho raiHcd a 
preliminary point that the appeal lay ti,i the Distriufc Court and prayed J!or tho 
return o f  nieuiorandiuu o f  appeal ho that it could be pre.sented to that Court;—*

Jleld, overruling the prelimiuaiy point, that on the Hpecial facia o f  the case, 
the plaintin' should be taken to have liled the Kuit properly in the Court below 
under its special jurisdiction, and to have liled the uppeul properly in the High 
Court.

First appeal 1‘roni the decision oi: E. h\ liego  ̂
l^irst Class Subordinate Jadge at liatnagirL
- • First Appeal No. 172 o f 191C. -

19 ly .  

Sej)icntljer1iQ,
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JSfAXWAN

Saifc for cloclarafcioa and InjiMictioii-
Tlie plaiiifcill; iilod a suit to obtain a (leclaration thafc 

ha was tli.0 licir to the prox)oi:ty ot‘ lii.s brother Bitaram, 
wlio, lie alleged, liatl died uiidrvidod Ci'oin him ; and for 
an injunction rosti'aining defendants Nos. 3 to 5, wlio 
wei’e mere stake-1 loldei’S of the pi’opet'ty, from deliver­
ing tlie same to any one except himself; and restrain­
ing Jankil)ai ( Sitaram’s widow, defendant No. 1) from 
intGrfering with their enjoyment of the i^roperty. Tlio 
cause of action afoso at Mai wan. The phiintiir, liow-
• ever, instituted the suit i.ii the Ooui’t of the First Glass 
Subordinate Judge at liatnagui under his special jiiris- 
4(lictio]i, valuitig liis claim for the purpose of Coiirt-fees 
ut Ks. lo5, and for tiie x)urpose of jurisdiction at 
,Hh. ](>,()()(), wlricli. lie alleged to be the true value of the 
subject matter of the suit.

The trial Judge heard the suit, and dismissed it on 
iijs merits.

The plaintiil’ preferred an api)eal to the High Court.
At the healing, the plaintiil! alone raised a i r̂eli- 

ininary point that the appeal lay to the District 
’Court and not to the High Court, and i)rayed for I’eturji 
of the memorandum of appeal in order tluit it might Ue 
X)resented to the District Court.

G, S. liao witli A. 6r, Desat, for the appellant:—No 
■appeal lies to this Court. The appeal lay to the District 
•€ourt. The claim was valued for Court-fee purposes at 
Ry. 130 for the declaration prayed for and at lis. 5 for 
4ihe injunction. If so, the case will be governed by 
section 8 of the Suits Valuation Act, read along with 
section 7, sub-clause (iv) of the Court-Fees Act and tho 
valuation for the i>urposes of jurisdiction will be tho 
same as for Court-fee. There has been a long current 
of decisions on the point. They support my submissioa 
4xixd have been referred to in terms of approval ia tho
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Privy Council decision in Sunde7'hal v. The Collector 
o f BeJgaimi No doubt the i^hiintiH valued the claim 
at Rs. 1G,000 for Jurisdiction. But this cannot override 
tlie provisions of section 8 of the Suits V âluation Act.

Jayaluvr with G. S. Miilgaonlcar, for resi)oudents 
Nos. 1 and 2 :—It will be clear from the phiiiit that tho 
suit was filed under the special jurisdiction of tho 
lower Court, and was valued for that jnirx̂ ose at 
Rs. 16,000. The lower Court raised no objection a« to 
the valuation of Court-fees and we had no opportunity 
to set the matter right. The other side also raised 
no objection as to the valuation for Court-fee. Tlio 
appeal filed by the other side has also been filed to this 
Court. Reference may, moreover, be made to section 11 
of the Suits Valuation Act, and as to the decision in 
Sunderahai's case^\ it is clear that the above circum­
stances submitted by me, will distinguish the present . 
«ase from the above case. The ditliculty has been 
created owing to the aijpellant’s default in not taJciiig* 
timely objection to the valuation for Court-fee.

P. B. Shingne and T. N, Walavalkar, for respondenb 
No. 3.

V. S. Sanzgiri, for resxiondents Nos. 1 and 5.
S h a h , J. :—In this aî peal, a preliminary ])oint has 

been raised on behalf of the apiiellant that the appeal 
lies to the District Court, and not to this Court, and 
that the memorandum of aiopeal should be returned 
to him now to be presented to the District Court.

It will be convenient to state tlio facts bearing on 
this point. One Sltarain left ,liis native place for 
Benares in 1002 : he has not been heard of since and 
is presumed to be dead. There were disputes as to 
his property in tho hands of third persons; tlio 
claimants were his widow, Janlfibai, his brother 
Narayan, and his nephew Balkrishna (Narayau’s son)* 

w  (1018) L. R. 46 I. A. 15.

NiVRAYASf
r.

.Jankxbaiu
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1919. The widow clalmod iisiiii lioir, tlie broLlior hy .survivor, 
ship on the I'aotiiig’ fc!i:iL lio iitid Siluii-aiu wcro joini;..̂  
iiiid the iiophow tiiulef LIlo will ol! .Taiikiliu?
lii.cti a suit 111 J D I o  on. (i l ie Orig'i.inil 8ido oi: LIj i - lTi,'̂ h 
Couri Mgiiiiist the slidvC-ljoklorH, Lo whlcli oIIkm* (‘hiiiu, 
aiits wore iiddod. :is parlic.s laler on. Tins suit nvmh 
iiltiiiiaiely traii.sforrod to tliĉ  Goiirt oT the h'ii'sl, Class 
>Subordlnate .Tiidgo at Uatiiagiri, to be tried al.ong with 
tw(i other suits, wiiich wcu’e liled in tliat Court by tlie 
bi'olher ajul tiie uej)!iew respectively. Tiie brotiier 
liled Suit No. .') 19 of 1.1)1.') agaiust the widow and tho 
stak'o-liokh'rs lor a deciaratiou that lie v/as joiutiy 
interosltH.1 iji the properly t>t Sitaraui and for au iu- 
junction resti'aining* defenilants Nos. I and (tlio 
wi(h)w and her })rother) Eroni. reeeivin.g, and dei’end- 
ants Nos. J>, 4 and 5 (tlie stalve-holders) from lianding 
over to tliem, the proi)c;rty ol; Silarani. Other .minor 
reliefs churned by him are not material. .Ho valued 
the claii'n for th.e declaration and the Injunction Lit 
Ks. 135 (Us. l.‘)0 for declaration and. Ks. 5 for injunction) 
I’or the purpose of Court-fees. He stated that tlie value 
of the subject-matter for the purpose of jurisdiction 
was about Ks. If),OOO. This sidt was iiled under the 
special jurisdiclion of the I'ij’st Class Subordinate 
Judge of Katnagiri, and not under his ordinary juris­
diction. The otlier suit was fded by Balkrisliiui 
against the widow and other defendtints. Tliat also 
was a suit for a d(}claration and an injunction, tlio 
valuation for the purpose of Court-fees being iis. laa, 
imd the value of tlie subject-matter of the suit for tlic 
X)urpose of jurisdiction being over Rs. 5,00(). This also, 
•was a suit filed under the specitd—and not the ordi­
nary—jurisdiction of the First Class Subordinate Judge., 
These two suits and the widow’s suit transferi'ed to 
that Court were tried and decided together, Sevei'al 
Jxppeals have been filed from the different deci'eeB 
to this Court. Narayan, whose suit was dismissed,
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lias filed the present appeal, whicli, it is now contend­
ed, lies to the District Court.. In Balkrisluia’s suib 
the widow has appealed to this Coiii't on tlie merits, 
and Balkrishna has appealed as to costs. We are not 
concerned with the' appeals in the widow’s suit as 
regards this preliminary point.

It is significant that Narayan alone raises the ])oint 
of jurisdiction in liis appeal. Tlu' point, if good, 
equally affects the two appeals arising out ot* Bnl- 
krishna’s suit. The appellants in those two appeals 
do not raise this point. On the contrary I lie widow 
contends that the appeals are properly filed in this 
Court. I shall deal with the preliminary point in this 
appeal in which it has been raised ; for if it fails here, 
it must fail as regards the apî eals arising out of Bal- 
krishna’s suit.

There can be no doubt that it is opou to tlie phiijitilf 
to put his own veduation on the claim for tlie purpose 
of Court-fees under section 7, clause IV (c) and'tliat iir 
the present case he purported to value it at Ks. Jo5. It 
is also clear that under section 8 of the Saits Y[d nation 
Act, 1887, the same value must determine the value 
for the purpose of jurisdiction. The decisions of this 
Court are to the same effect: and tlie course of the 
decisions on this point has been approved by tlie 
Privy Council recently in Sititderhai v. The. Colleclor of 
Belgaum An attempt has l)een made on behalf of tiui 
widow to show that the present case is goveiMied by tlic* 
decision in I/((cli(ipp((. Hiihrao Jadhcw v.
Ve)ilcatrao Jadhav Jhit I thiidc that the injunction, 
relates to the whole property, in ri'Sjx'c.t ol’ which tlû  
declaration is , soiiglit, and is a proper conse(iuential 
relief. The suit, therefore, falls under clause I V (cj 
section 7 of the Court-fees Act. f do not see how 
I)resent case can be treatc'd on the same fooling 
case of Machapjja Subrao Jadhi'tv v. Shidappa 
rao Jadhav

(1) (1918) L. u 4G I .  A. ir,.
ILB5& G —b

oi:
the 

as th(>,

B A L K H I S i l N A
N a u a y a n

J a n ' i c i k a i .

1919.

(1918) L. I{. .10 I. A. 24.
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1919. If the matter rested till ere, it won Id follow that tlie 
appeal would, lie to tlio DiHli'ict Court: iind we 
would bo bound, to give eircust to tlie (ioiiten(,lon that tlie 
appeal lies to the Distiict Couct, liioii '̂li that
conclusion would, iivvolve a l’iii‘tlior delay I'oi* no nsei'iil 
purpose in the disposa! ol. tlieso appealH.

The I’acta of the case are somewhat peculiar; and 
on.the i)articular facts oi! the case, I tliiiik, tii(' plaiutill: 
Bhould not be allow(Hl to conteud llia,L the tiaie value 
for the purpose of Coiirt-h'cs is Rs. l.Ho, It, is clc'ar 
from the plaint that ho tiled the suit iji the Court 
of tlu) First Class Subordiuate Judge with, a delinitĉ  
allegation that the suit was filed under the spt̂ cial 
jurisdiction of the Court as the value ol: the subj('ct- 
matter for that purpose was about Rs. 10,000. Tim 
vai ue ro.i‘ tlie purpose of Court-fees was stated, to be 
Rs. 135. II’ the lower Court had. considered the 

- l̂uestion of Court-fees aiul jurisdictiou, as it should 
have, after the phdiit was Hied, the inconsistency 
])etwe(vii the two stateuu'.nts would, ha,ve been realised ; 
and the plain till' would have been at once called upoji 
either to amend the vahu', for tlio imrpose of Coiirt-.l;e(‘S 
s o  as to bring thi‘ case within the special jurisdiction 
of the Court, oi* to take back (ho plaint t.o bci j)rese.nted 
to the Court of the Secnnid Class Subordinate .Tiulge 
atMalvan, which would hav(‘ jurisdiction, to (uitertain 
the suit on the basis of the value for CourUfees l)oing 
Rs. 185. That was not done. 'The defendants raised 

' no objection as to the deficiency of Coui‘t,-fees or want 
of jurisdiction. The j'esult was iluit tfû  suit of 1913 
was tried by the First Class Subordinate Judge and 
decided l)y him in 191G on t\w footing that it was a suit 
within his special juiasdiction, as contemplated by sec­
tion 25 of the Bombay Civil Courts Act (XIV of bSlJU). 
The plaintiff took advantage of the t rial of the suit l)y 
a Oouut o l higheî  Jarisdictlon ; and he followed it up
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with iin appeal to tliis Court in 1916, on the same basis. 
All these appeals are now ready for hearing ; and for 
the first time it is urged on behall! of the plaintiff that 
tlie value of Court-fees as mentioned i n the plaint is 
the true value for the piurpose of jurisdiction also. 
The point now urged suggests not only want of juris­
diction in this Court to entertain the appeal, but also 
want of jurisdiction in the trial Court. Not only the 
plaintiff Narayan but other parties to tliis litigation 
and the lower Court liave.acted upon the allegation in 
tlie i l̂aint that the true value of the subject-matter 
of the suit is over Rs. 5,000, It is inconsistent with 
tlie value of the claim for the purpose of Court-fees, 
being only Rs. 135. The inconsistency might' have 
been removed if it liad been noticed in tinie^ by the 
plaintiff amending the value of his claim for the pur­
pose of Court-fees or that for the purpose of jurisdiction. 
Under the circumstances I think that the plaintiff can. 
be faiiiy taken, and ought to be taken, to liave really 
valued his claim for the purpose of Court-fees Jiot 'at 
Rs. 135 as he has a]3iiarently done, but at a sum exceed­
ing Rs. 5,000, as he has himself acted and induced 
others to act on that basis. He cannot be allowed to 
use either of these inconsistent valuations in diHerent 
Courts according to liis convenience. At this stage 
he can be properly held to luive 'valued his claim for 
Court-fees and jurisdiction at Rs. 16,000 or at some 
figure exceeding Rs. 5,000. It may be that lie has not 
paid sufficient Court-fees from this point of view: but* 
we are not now concerned with the question of suffi­
ciency of Court-fees eitlier for the plaint or for the 
memorandum of appeal. We are concerned with the 
question of jurisdiction. On the special facts of this 
case I am of opinion that the plaintiff must be taken 
to have filed the suit properly in the Court l)elow 
under its special jurisdiction, and to have filed the

B a l k r i s h n a

N a k a y a n

V.

J a n k i b a i .

1919.
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n 1 )i)(.uil 1 )i‘0 1 )('i‘Iy i 11 l< 1 lis Co1 1rfc. 'J,' 11 « ai)|)(‘al iniis(., iliere- 
ror(',, l>o h('a,i‘(! 0 1 ) the iiuvrits. I (. I'ollows i.luit AjipealH 
Nos, 177 and IMS ()l‘ 11)1(5 have boon iH'operly tiled In 
lliisOoui't and imiHl l)c lioai’d on the ineriLs.

I have reaclied this eonc.lusion on th(‘, special Tacts 
of this case, aiitl desire to nia.k(̂  it cit'ar tliiit 1 do not 
mean io (k'part in IJie sli^'ht(‘st d(̂ ;̂ 'i’(U'! fi'oni the. recoiii'- 
nisod I’ldci, to which I am hound io j îvi' eUxxdi, tliat 
lh('plaintid'lias the rigid, to value liis elaiin for llio 
pnri)OS(‘ of Conrt-l’e(>s in a suit I'or a (leclara.tiou a,nd 
for an iiijunetion l)V way of (U)nKe(iueiilial relief, and 
tliat tlie value for tiie piirj>ose of jurisdiction is tlio 
same, in this pai’ticidar case 1 lioid that tlû  plaJntiir 
must be l,ak('ii*to have really valued t1u'. c.laim for the 
purpos(.r of Oourt-fees at about l{s. 1G,000, tliougli in 
tei'ins lie imrports to |)ut a, diU'erent and lower value.

First Appeal No. .17!̂  is not jiressed on. the merits, 
luid is, tlu'refore, dismissed.

liespundent No. 1 to g'et her costs from, the appcilanl., 
the other respondiints to bcnir their own costs.

We see no rt'ason to disturb the ordc'.r made by tlie 
trial Court as to cosls of the stake-liolders.

We dismiss the cross-olijeciions of respondent No. o 
wi ll I cost vs.

ilAYWAiii), J .:—I concur with the conclusions and 
luive only a few wojtls to aiUl to the i*easons of my 
ieai'iied brother.

Narayan, tlie fatlie.r, and Balkrlshna, tlie son, both
l)roaglit suits for declarations and iirjiinctions against 
the widow* of tlie last liolder for x̂ rô ierty wortli 
Ks, 15,000 in the liands of stake-liolders. Tliese suits 
wei-e liled tlie same day and were Baits Nos. 319 and 
o21 of 1913 In the Court of tlie First Class Subordinate
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Judge of Ratnag'lri. TJiey appear to liave fusBcsf̂ cd 
their claims for declarations at Rs. 130 and injuuctioiiH 
at Es. 5 and thereon to have î aid Rs. 10-()-0 as Conrt- 
fees. But at the same time they stai-ed cleliiiitely that 
tJie value of the property was some Rs. 15,000 a.nd that 
the suits were therefore ]iot within the jurisdiction 
of the Second Class Subordinate Court of Malwan, but 
were within that of the First Class Subordinate Court 
of Ratnagiri. It is difliciilt to follow the precise 
method by which they arrived at Rs. lO-IJ-O as tlix; 
appropriate Court-fees. If tliey had treated tlui claims 
for 'declarations separately, it would not liavc;* been 
necessar}  ̂to have given them any value. If, however, 
they had valued them and did so at Rs. loO for tlie 
purposes of ad valorem fees, tlien the appropriate fees 
would have been Rs. 9-12-0, while tlie ad valoye))i fees 
for claims for injunctions valued at Rs. 5 would. luxve 
been annas G, making a total ol' Rs. 10-2-0 as thA‘. 
apx3ropriate Court-fees. If on tlie otlier band they ha(T 
treated, as they ought logically to have done, the 
claims as claims for declarations witJi inj-unctions 
valued at total sums of Rs. 135, then Rs. 10-8-0 would 
have been the appropriate ad valorem Court-fees. But 
they neither paid Rs. 10-2-0 nor Rs. 10-8-0. Tliey 
fixed on the intermediate sums of Rs. 10-6-0 and they 
paid those sums without specific explanations as tlie 
Court-fees, so that even on their own sliowing they did 
not pay the right Court-fees in accordance with sec­
tion 7, clause IV, and Scliedide II, Article 17, claiiHc III 
of the Court-Fees Act, 1870.

They then proceeded apparently to make a further 
mistake and to overlook the provision that the valiui- 
tion for Court-fees must l)e deemed the same as (lie 
valuation for jurisdiction under section 8 ol’ the Suits 
Valuation Act, 1887. For they valued tlieir suits at 
Rs. 15,000 for the i)urposes of jurisdiction and upon

U a l k r i s h n

N a k a y a n

XU
-Ia n k i h a i .

1919.

A
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1910. that valiiation tlR'y ilclilK'J’a.l.oly brongiil, lilioir suits not 
in (Jio Oourl; of tlû  Sccoiul. (Hass Kiihordiiiate Judge 
of Mai van, hul., as no doubt suited them, bettor, in the 
dourtof (iie Fifst Ghiss Subor(tina,(c .Tiidgeof j-Jatnagiri. 
Tlicy niiist ha,ve been awarc'- at the time they selected 
the trial, doiirt liiat an appeal from tlio formei’ would 
li('. to (he J)is(,i‘ict Ooui'tof llatnagii-i ;ind an appeal, from 
the lattci* would lie to this High Court. It is clear 
that tlu'y did realiz('. this an.d tluit ( hey had. deliberately 
tiled their suits accordingly, because Na.i‘aya,n, the 
father, proc-c'eded to lile Ai)peal No. 172 of 1910 in this 
High Court, and no objecl ion was taken ]>y Balkrishna, 
the son, to llû  widow liling her Appeal No. 177 of
11)1(5 also in tliis High Court, It is only now some 
three years laler that t.hey iia,ve (lenied practically tlie 
juriscliclion both of the trial Court aud the appellate 
jurisdiction of this High. Court. It seems to me that 
in these circumstauces the only possible course is to 
jiold tliat they were wrong in their statements as to 
the valtuitions for Court-fees which in any case were 
incorrect according to the amounts actually paid a,s 
Court fees and which were directly opposed to the 
actual valuatio.n of the property in the suits upon 
which valuation they had deliberately brouglit their 
suits in the superior Court of the First Class Subordi­
nate Judge of Ratnagiri and had brought their appeals 
or sull'ered the appeals to be l)rought in tliis High 
Court. Tlie proper course, thereXore, in my opinion, 
.must be to hold that the valuation in both the suits 
was incorrectly stated for Court-foes and correctly 
stated for the purposes of jurisdiction both of the trial 
Court and. of this High Court.

It Seems to me, further, to hold otherwise would 
lead to a most unfortunate result. Owing to the 
technical course which would have to be followed in 
order eventually to bring these appeals for final
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decision in tliis Higli Court, there would ensue a 
further serious delay which might extend to years 
before the widow would succeed, if she be entitled to 
succeed, in establishing her rights to tliis large sum of 
money in this High, Court. To allow such a result 
would, in my ox3inion, be encouraging an abuse of tlie 
l)roceedings both of the First Class Subordinate Court 
of Ratnagiri and of this High Court, and it is, in my 
opinion, our incumbent duty to prevent any such, abnse 
under the powers inherent in us under section 151 of 
the Civil Procedure Code.

Appeal dismissed.
R. R.

1919.
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APPELLATE CIVIL.

B efore M r. Justice Shah ami M r. Justice H ayioard.

PANDIJRANG N A R A Y A N  SAM ANT a n d  o t h h k s  ( o i u a i N A L  D k i 'K N D a n t s  

Nos. 1, 3, 5 TO 7), A p p k l l a n t s  v. B IIA G W A N D A S ATM AH AM SIIK T a n d  

OTHERS ( o r i g i n a l  P L A I N T IF F S  AND D E F E N D A N T S  NoS. 2  TO 4 ) ,  R e S P O N D - 

KN TS.*'

Hindu law— Debts— Debts by father— Antecedent debts binding on the sons—  
Debts must he antecedent to the transaction— Joint /ainili/ propertu—  
Alienation o f  his share fo r  consideration by a  co-parceneT.

The defendants’ fatlior passed a iiiortgago o£ ancestral property to plaintiirs’ 
father for  Ks. 1,499, out oi: which Bs. 700 were (hie by tho luortgagor to tlio 
mortgagee, and the sum o f  Rs. 799 was received in casli by  the form(ir to pay 
olV debts which he owed to others. The mortgagee having sued to rt'cover tho 
mortgage amount, the defendantK contended that tlie debt nut having been un 
antecedent debt o f  tlieir father they were not bound midor Hindu law’ to pay it:

H e l d ,  t h a t  t h e  d e f e n d a n t s  Avore l ia b le  t o  p a y  th e  m o r t g a g e  deV>t contra(:tt*d 

b y  t h e ir  fa t lu ir , in a H n m c h  a s  t l ie  o b je c t  o f  t h e  m o r t g a g e  w a s  t o  p a y  olV thri 

a n te c e d e n t  d e b t s  c r e a te d  b y  h im  p r io r  t o  t h e  m o r t g a g e .

** Suoond Appeal No. 460 o f 101C.

1919.

September


