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here. As to t]iis, | see no reason to interfere, except
that | agreo™in the variation of the form of; the injunc-
tion which my brother Heaton lias stated. The
Bombay case came on for hearing as a Short Cause in
the vacation. Tlie defendant did not put ii.i his-aOidavit
till the day of the hearing ; and his Bijapur suit witli
its eight defendants and vague allegations would seem
Under these circumstances, | can well understanjd an
injunction being granted to restrain that vexation and
delay so far as practicable.

The Bombay suit was directed to be re])laced'on
Board on 9th June after the defendant had filed his
written statement. We can now direct the Prothono-
taiy to effect this for the 5tli or 12th August.

In the result, 1 agree that this appeal should be
dismissed with costs.

Solicitors for the appellants: Messi/s. Capkun
Yaidya.

Solicitors for the respondents : Messrs. Crawford.,.
Bailey 8*Co.
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1Jindu law— Atloplioii— Huithand <thi;/ in union vuth co-puj'ccn’inf—
iNiiccee.dhig aft hair io her iiniaarried son afler parlition— Power uf the loidcna
to adopt— Validity of athptitn.

One B died in iinioirwilli liis lirotliers heaving- n laitjDr son M. Thereafter
lljcrc was a partition hotwocn M luul liin unciw. 1\ di(;d nninarriod leaving hitj
mother S ub his heir. HuliHe(|nenlly H adopted tlie plaiutilT wlio Kued to recover
posHfsslon of JI'h Hliare in the hands of the lallcr’'K nneleH, tiio deftMidanlH.
The dofcudaiits wniknulod tiiat the adoption of the phiintid was invahd hc;-an««
B diedjn union and thereaftef liis widow eonld not adopt without tho consunl,
of liis co-parccnens, and that her right to adi>pt i.'aiuo to an end at Iho Hopa-
ratlon and could not he revived,

Jlcld, that tho ailoption of the plaintilvV was valid an the wiiliw'n power lo
adopt reniaiui.HI 8U:-ipended even after HopanitioTi and could I eserciHcd aN
there) wert! no longvr any copareenern whoay couHont waH ne,ee«Hary.

Second apptml ugahist ilic deciBion of K. Clenioiits,
Diwtrict Judge, Dliarwar, modil'yiiig tlie decree paKsed
by N. D. 1Jpponi, Sul)ordliiate Tudge tit Haved.

Suit to recover poHsessioii.

and Ivai'cljaiiniiippa, hiiHbaiid oi’ delViulaid, No. 1 Afli’'r
Shai’nuitipaH death his widow Bliivaliiigava (plaint-
iff No. 2; as gtiai'dian dC her minoi* son Mahadevtippa
asked for piiriii ion in the undivhk.d property and she
was given the honso in salt and one-iii'th share of the
lands which were allowed to remain with the .defend-
ants who gave her one-fiftli share of the in.coine
1111 1905.

1 ji 1907 Maliadevappa died luirnarriod leaving Shiv-
lin'gava as Ids lieir. Sliivliiigava asked for sepafate
p )Hsessloii of her share wliich tlio defendants refused
ill 1908. In 1909 she adopted plaintill' ‘No. 1 wlio sued
to recover possession of the prox“erty from the
defendants.

Defendants Nos. 2 and 3 contended inlier alia that
X)laintiffi No. 1 was not the duly adox“ed son ol
X)lainti££ No. 2 wilto was not entitled to adopt; that the
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adoption was invalid and inoperative and that tlie
immoveable property of tlie family Avas never parti-
tioned. *

The other defendants did not appear.

The' Subordinate Jud™e held that the adoption of
plaintifl; No. 1 by plaiiitill: No. 2 was proved and that it
was valid on the ground that a mother’ spower to adoi”t
when she succeeded as lieir to lier unmarried son was
based not on the general principle? of adoption, Jl)ut
iipon a concession shown to licr (jccause by licr act
instead of infringing the vested rights of others she
derogated the rights of none but herself : Paijapa v.
Ajppanna’vy Venkappa Bapu v. Jivaji Krishna"N*. He,
therefore, decreed the plaintiff's suit.

On appeal, the District Judge held that the adoi”tion
of plaintifl No. 1 was invalid and awarded possession of
the property to plaintiff No. 2 only.

The plaintiffs appealed to the Higli Coiii't

H. B. Guma”te, for tho appollants:—The only pointls
whether a mother who snceeeds to lier son can acLopt if
her husband was in union with liis brothers at tlie time
,0f his deatli. 1 submit such an adoption is good.
Wliether the husband of tlie adoptive mother died
separate or in union does not at all all'ect tlie validity
of tlie acloi™tion.

It has l)een held that a motlier can adopt: Barkar's
Hindu Law, page 201, and Mayne's Hindu Law, 8th
Edition, para. 11(5; and also irmM//. VcH.anki VenJcata
Krishna Itoiv v. Venkata Illama. Lakshmi
Narsai/ya@¥™ . Gavdappa v. Girlmallappji™™” ; Payapa
N Appamia™> Venkappa Bapu v. Jivaji Krishna™ x

Verabhai Ajubliai v. Bal Hiraha™K

(1) (1898) 23 Bom. 327. () (1870) L. R. 1 I. A. 1.
2 (1900) 25 Bom. 30(). (« (1894) 19 Bom. 331.
(5 (1903) L. 11 3) I. A. 234; 37 Boia. -:03.
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I'licj lost is, wliotlicr the Jicl of adoption is dorogatoiy

oi: tlio (M of any oilior tliMi of the

lulopiiiig mother? if not, tlie adoption is good.

Tiio consent of tlie kiuHnieii also is Jiot necessary In
1Mis case. Maliadcvappa the last owner d.ied leaving
the niotiier as Ids heir. The kinsinen have no vesteil
Intei'est.

The case of Uaiiifcri/Nina v. UNTAWA™ is not against
nio*at all. hi the prescnit case the power to adopt lias
never leen. extLnguislied. It was only suspended
(luring Mahadevappa’s life-time. It is revived aftei*
his death. Even accortling to defendants the power
cannot le said to have boen. extingiiislied. li: the
adoption is good, If the consent of kinsnieii is givei),
it only means that the mother has x>ower to adopt
though witli tlieir consent. Consent is necessary only
to dives! the pers))n in whom the estate has already
AHisted- before the atU)ption. Here it is clearly not
necessary.

The case of DaKo Govind v. Jkuulurany VhiaualcS¥™»
has no application. The remarks at 503 clearly
(listingiiish. that case. Bosides, it is a case of an adop-'
tion by a Gotraja Sapinda. But an adoption by a
mother is recognised as an exception. The mother has
power to adopt. It is not extinguished. No consent is
requirod. Therefore the adoption is perfectly good.

A. G. Desai, fo* respondents Nos. 1 and 2. —A
widow’s power to adopt is not unlimited. That by
adoption she divests no estate but her own is not the
only test. If her i)ower is once extinguished, it cannot

Jbe revived: Krishnaixiv Trimbak Jlasahnis v.

Shmtkarmv VlInayak Hasabnls™v, Datfo Govind v.
Pandurany VinayaU™”, Uamkri8hna v. Shanirao./Y*

<i) (1902) 2G Boui. 52G. @ (igyg)  Boui. 499.
@ (1891) 17 Bom. 164.
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In eiicli of tliese cases, tlie widow’'s power liad on ilie
death of liei* husband become extinct and it could not
revive, whether she.took absolute or limited interest in
ihe estate inherited.

At Bharmappa’s death, his widow plaintill: No. 2
could not adopt, first because lier husband died joint:
Bamjl v. Qianar™* ; and secondly because lie lei'fc
him surviving- a son Maliadevappa. Even if after
succeeding to her son Maliadevappa she could adoxt,
me could not get round the first bar Datto*Govind
V. Pandiiimtg VinaijalcF™

A widow in a Joint Hindu family cannot adox>t.  Siie
can if her husband or his father authorizes her to adoi™t:
Baclioo HurJdsondas v. Manlcore'bai’™™” ; Viihoha wv.

; or if her husband's co-xiarceners give consent
to the proposed adoption : Uamjl v. Gramait™” There
is no fourth exception and this Court will not, as
observed in liarnji v. Ghamau™” add any new excep-
tion to those already stated.

M acleod, C. J.:—The plaintill; sued for i)ossession of
the house and a one-fifth share of the lands as descriljecL
Iin para. 1 of the xMaint witli mesne iirofits.

The first plaintiff; is the adopted son of the second
X)laintiff who is the widow of one Bharinaxipa. Bhaiin-
admittedly died in union with his brothers, defend-

ants Nos. 1 to 3 and the husband of defendant No. -,
leaving a minor son Maliadevappa. Thereafter there was
a partition between Mahadevax)pa and his uncles. He
died unmarried in 1007 leaving his mother tlie second
X)laintilf as his heir. In 190cs she demanded her share
which tlie defendants refused, since w-hen they have

been in possession against her. In 1900 she adopted
Wie 1st plaintiff.

Oi (1879) 6 Bom. 498 at p. 503. W (1907) L. 1L, U I. A. 107,
(1908) 32 Bom. 499. W (1890) 15 Bom. 110.
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The 2n(l jiiid (loronilimts ui tlieir written state-
ment coiitciided. in/er alia that tlie adoption was'
invalid, ainl lliis is tlie only queHtion. wdiicL lias been
sirgiuHI before us in second appeal. The trial Conrt
decided in plaintiir's fayvour. The lower appellate
Court, however, modilied the decice of the trial Court,
holdiniH that tlie adoplion was invalid, and awarded:
jiossession to tlie 2nd phiintilT; only. It uuist be con-
sideped Jiow as set.tled law that a widow sncceedino’ as-
heir to her son. who dies unmarried is entitk'd to adopt
to her hnsband provided tluit lier son has not attained,
cei-cmonial comi3otence: Vcrahliai AjuhJdiai v. Bai
nirdoa™/\.

The principle oF sucli recognition is that the act of
iidoption is d.,40gatOry of no other vested riglit than
ihose of the adopting motlier : see IktJaJi VeUankh
Venkata Krhhna” Jicnv  v.Venkata liania Lakslmii
NarsayyaS™ ;  Gavdap¥9a v.  GirlhiaMapp(i”™™\ and
INiyapa v. xipaina™\ But it has l)cen contendcMI
that, becaiiso Bharniappa died in union and lhereafter
his widow could not adopt without the consent
of liis coparceners, her right to adopt came to an
i'nd at the sei)aratlon and could not be rcivived. No
uiitliority which is really in point has been cited For
Huch a proposition. Keliance was placed on tlie
decision in EanikrUhna . S/amrao" but what was
decided in that case was that when the inheritance of
tile son has vested in some other heir than the mother
lierself her power d=adoption comes to an, end and can-
not be revived. Nor is the case oF Datto Qovind v.
Pand'uraiKj Viiiayak’"™ of any assistance to us. There
A and S were two Joint brothers. S died leaving a

U) (190B) 27 Bom. 492. (1898) 23 Bom. 327.
@3 (1876) L. 1. 4 1. A. 1. (1902) 26 Bom. 520.
(3 (1894) 19 Bom. B31. (1908) 32 Bom. 499.
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widow, who on A’s death succeeded to the estate. She
adopted a sdti to her husband and the reversioners
objected. The question whether a widow, who succeeds
to an estate not her husband’'s but as Gotraja Sapinda
of the last male holder, in consequence of the absence
of nearer heirs such asthe mother and grandmotlier,
could make a valid adoption was answered in tlie
negative.

That is not the question before us in this case, wliich,
as far as | can gather, has never arisen before, and must
be decided on general principles. In this Presidency
no exiDress authorization by the husband to the widow
to adopt is necessary. Only if he is amember of a joint
family the consent of the coparceners is necessary. In
this case there could be no talk of adoption as long as
Mahadevappa was alive, but it is not correct to say
that the i)ower to adopt must be iii the widow at the
time of her Inisband’'s death, and if it is not, thatjt
cannot arise afterwards. If Bharmappa had died
separate the power to adoj)t remained susi”ended, at any
rate as long as Mahadevapi™a did not marry or attain
ceremonial competence. Until the sex)aration her
power still remained suspended, and if Mahadevappa
liad died in union she could have adopted with the
consent of defendants Nos. 1 to3. | see no reason,
therefore, why after the sei)aration the power of adoj)-
tion did not remain suspended, the only change being
that if events hapx”ened which enabled it to be exercised
there wore no longer any coparceners whose consent
was necessary. The rights of reversioners are not
vested, so that her adox>tion of the 1st plaintifl was not
derogatory of any vested riglit. That, and the condition
that the son’s estate has not vested first in some other
than herself, are the only two conditions which in my
opinion stand in the way of the widow’s rigiit to

adopt even if her husband died in union.
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Tlieroi'oro tlie appciil mii.sL bo allovYed riid tlic decree
oi: the trial Coart restored wilii proporlioiiatc costs on
tlie defendants Nos. 2 aiul o ihrou™lioiit, except tliat
only lia. 400 are allowed as uiessie proiits.

Heaton, J.:— | agree.

Decree revemeilL
J. G. 11

APPJVLLATH CIVIL.

Ikfare Mr. Juslice Shah and Mi\ Justice Jlai/icanl.

ITUKML\115Al iiHifATAK KKLSLINAIIAOtJOPAL TA*MBVEKAU (oiuginac,
Dkkhn'hant No. 10), Ai-1'Ki.i,ant r. LAXMIL15A1, widow ok NAKAYAH
'IUI.MNATJI TAMBVEKAIi and othkus(Oiuolnal PLAiUTuni' and
ants Nos. 1 to 9), llksi'ONuents.”

Fliutlu lam—Arirahar gift—Prioata rcU'jioHa gijl in Brahmins— CowVdiotf.
necMHitatinij reaid’'ntx treated dif rccoiniiieiuhUori/and not (mnfoi‘cc.ablc at lam—»
Alienation bij a donae not residiuff in the rillaye— Validity of the aVmta-
tion— Transfer of Pnypcrtji Art (JV of I1SS:i), sections 10, 11.

-All Agraliar gift; ol; certain lands and a lioiiHo was luadu to a douce and liit»
<ieHcendaiit,H entitliii.tj;’ him to cujoy the lan<ls, ruHidc in tlu. houae, and perrdnii

th(". Kix-fold reliions dulius. Il was Tl'liri.licr ciijoiiied tliat Ilio doueo sliuiild
Hut abaiiiloti liis lionsi! and g'o lu another and enjoy hiti Vritti given to
him in fonniu'tion with thf Agrahar iVoui tliat place. |If the donee acted iu

vontravcntion of the above I»n)vision, his <H)ndnct shonld he couHiiieretl ai«
act of im'ligionsiu'Ms ; ami liii! gift should Im n-vukcd and granted to another
lit person. Tiu® donee tioniplicd wilh tin' aiuivc conditions for Konie yearn ;
but tiveiitivally went to anotlu'r village; to live and sold the landn and th«
houst!. In a siiit by the alienee It» recover arrears of rent for the lands, a <jnetr-
tiuu having arisen whether tiie alienation was valid ;—

Held, that, the Agrahar gift was a piivate. gift lo the donee and an absolute

' gift according to law ; that the further provision as regarda residence in llujt

wanie village was only a rocounueu<lation and an appeal to the religious cou-
jK;iouce of the douce and his descendants ; mul thataa a condition it was not
valid and enforceable in law.

Held, accordingly, that the alienation was valid.
Anmtha Tirtha Charlar v, Na<jainathu Alahalagarcyi®*K

®Appeal No. 18 of 1917 from order.
« (1881) 4 Mad. 2,00.



