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makes a decree, tlieii by tlie operation of section 13 o£ 
the Civil Procedure Code the High Court may be 
debarred from proceeding with the suit. But to 
refuse to prevent the natural operation of the law L akiimi*

ClhVN!*in that way, is not to cause an ouster oi the jurisdic- M\n,-kk
tion. Therefore I agree that the appeal >should be onANt*.
dismissed with costs.

Solicitors for apx3el]ants: Messrs. Bliaishankar,
Kanga and GirdharlaL

Solicitors for respondent: Messrs. Bdgelow, Gidal)- 
cliand, Wadia Co. • ,

Appeal dismissed, 
a. a . N.
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B efore M r. Justice Heaton and M r. Justice Marten.

M U LCIIAN D  R A IC IIA N D  a n d , a n o t h e r  ( D e f e n d a k t h ) ,  A p p e l l a n t s  1011): 
V. G ILL & Co, ( P l a i n t i f f s ) ,  R e s p o n d e n t s . *  '

Civil Procedure Code {A ct V  o f  190S), section 10— AjtjM adion h j defendant 
for  stay o f  plaintiff's suit, defendant hamng f l e d  an earlier suit in a niofussil 
Court— P la in tiffs  application f o r  injimction to restrain defendant from  
p>roceeding %mth his suit— Matter directhj and suhntantia.lh/ in issue in a 
previoiisly instituted smf'\ mcamng (f-~~Jnrisdiciion r>f I liyh  Gtmrf to order 
a party before i4-not to 2'>'>'oceed irith a suit in another -Court— P roctice o f  
Court o f  Chancery to make an order in pcr.soiuua against a p a rty  residing out 
o f  the C ou rts jurisdiction.

On tlie 25th of: Mnrch 1919, tlio pliiiufiffH, eommisHiou agoiits in Bom bay, 
filed a suit in tlio High Court against the dc'fendants, cotton nioi'chnntH at 
Bijapur, daim ing a sum o f  Rs. 82,372-1-0 as boing duo to tlieia iii respect o f  
advances made to the dofcndantH againnt cotton from  time to time. The 
defendaiitB liad, bowevor, on the 13th o f  March 1919, Hied a suit in the Court
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i'.Uli. nl’ Firnl Class Sulu)r(liiKil.e -liulge al. Bijupur a|i'ainst the plaintiffs and sevuii
.... ......... other persons, praying inii;r alia that, the accounts between them and th

Mm/jii.iNi) various dofcudauts iu that suit be takt'u aftci’ lixing the rate at whicii their
.ttAiUi,\Ni» cotton sliould-havo itoen sold iu Houibay and that a decree bo Ipassed agaiuHt

Co. diifendantH for sui;h ;'aniunnts as may legally and [troporly be found
duo from tlusui respectivtdy. t)a llu*.‘29th o f  Ai)ril I!) 10, the defendants 
applied to the High Court for a stay o f the plaintilVs’ suit inider seetiun 10 ui’ 
the Civil Pro(;edure Code. The i)!ainlilVs opposed (his a])plication and ask(;d 
ihat an o rd e r //£ 2̂<5ns‘o;ia//tJ’_bu niatle against the defendants restruiniug them 
from proeeiiding with their suit in the liijuiiur Court. The trial-liidge holding 
lliairw‘clion 10 o f the. Civil l’ r()cediu’e Code did not api»ly dismissed the 
dui'endants’ ajiplicatioii for stay o f the plaintilVs’ suit and made an order 
against the did'eudaid.s restraining them fnun pro(!eeding with their 15ijapur 
KiTit iiH against the plaiutiirs. Th() ilefendantK appealed, contending (1 ) that 
the High Coiu't suit ought to havtf been .st,aye<l as the matter in issue therein
■was involved iu thii earlier suit in the IJijapur C om l and (2 ) thatthc High
Coiu't had uo juritidiction to restrain tiiem from proceeding with their suit in 
.IJij ipur where they resided and curried on !>usiness.

Held, (1 ) that tlu? High Court suit should iu>t bo stayed inasnuieh as the 
iuul-tiu' in issue therein was not “  directly imd substantially in issue iu the 
previously instituted su it”  at liijapur within the meaning o f  section 10 o f the 
CivTl I’roeedure Codo ; (2 ) that the High Court luid jurisdicUon to order ii
parly contesting a suit b'efore. it to restrain him from j)rosecutiug u suit tiled 
by him iu another Court.

_ Mftinflt: Clianil V. (lojxil /I’u .//'-), nd'erred to ; J\\trtii/an VUJnil SuiniDit \\
Jank'thu distinguished.

AvPHAh i’roiiJ tlio (h'cisidii ol' i\raclt‘Ocl J. dismissln|»’ 
doiundiints’ nppiictitioii for slay ol! wuifc aiitl
reHtraiiiiag dui'eiitlant.H 1‘roni procectling with, their stiifc 
against tlio plaiiitiil'H iii the iiiofiiHHil Court.

Tlic plaliitilL'5, Gill. & Co., were a iirm ol' cotton 
mei'chants and coiiimission agents in Bombay and liad 
for several years acted as commission agciit>s lor the

Tiie defendants, cotton merchants at Bijapur, from 
time to time consigned cotton to the phxintiil's wlio 
made advances against the same on the terms that tho 

CD (1906) 34 Cal. -101. (2) (1915) 39 Born. 604.
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plaintiffs should liold the defendants’ cotton in their 
possession, as security for the amount duo to them and 
that the defendants should pay interest on such 
advances at the Bank of Bombay rate of interest. Tho 
accounts between the plaintiffs and tlie defendants 
were made up to the 31st October 1918 wheu tlierc wa« 
■a balance of Rs. 1,07,814-10-8 due to tho plaintiffs 
iigainst which they held as se.curity 14:7 l)ales of cotton. 
On the 18th November 1918, the plaintiffs wrote to tlie 
defendants enclosing a cox>y of the said account and 
asking for margin money but the defendants did not 
provide the same.

On the 8th February 1919, the iilaintiffs sold 100 bales 
•out of the 417 bales by private treaty and the same 
realised Rs. 25,706-5-11, the plaintiffs sending an account 
to the defendants.

On the 20th February 1919, the plaintiffs wrote to tho 
defendants giving them notice that tliey intenckid to 
sell tlie remaining 317 bales by i)ublic auctioii and 
enclosing copies of newspaper advertisemcjits of such 
proi)osed sales. The said bales were sold by public 
auction on the 25th February 1919 and realized 
Rs. 62,131-7-3.

On the 25tli March 1919, the ijLiliitiffs filed the 
Xn’esent suit against tlie defeiulants pi'ayuig that tho 
.defendants might be decreed to pay to tlie plaintiffs tho 
sum of Rs. 82,372-1-0 being the balance due in resĵ ecfc 
of the defendants’ dealings with, the i)laintiffs a.s 
mentioned in the phiint together with interest tliereoii 
at 7 percent, per annum from the 11th March 1919 till 
judgment, costs and interest on judgment at 6 per cent. 
j)er annum till payment.

Prior to the filing of the plaintiffs’ suit, the defend­
ants had on the 13th March 1919 filed a suit against the
l)laintiffs, Gill & Co., and seven other j)ersons who were
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movcljaiita of Bijapiir, in llio Courfc of the First Class 
8 iil)0 ixiinat0 Judge al) Bijapnr. The clofciitlaiifcH in tlieir 

ur/cmM' plaint alleged lluit Gill & Co. kex̂ t 447 bales
unsold for about 7 or 8 inontlis though the market was 
rapidly falling and tliongli. (Illl & Co. were expressly 
desiretl in writing and orally to sell away the bales at 
best price in the market. Out of 447 bales sent to Gill 

Co. sc vend belonged to the defendants and several 
others belonged to the seven merchants of XiJijapur. 
The reason why those seven merchants woi’o joined as 
co-defendants in the P>ijapur suit was alleged to be 
that they xyurcliased some of the l)ales belonging to the 
defendaiâ .H and aftei- ]>aying some aniouulsto Gill & Co. 
ugreodtopay whatever l)tdanco could bo found due 
from them on the proceeds of sale of bales belonging to 
them being credited, to their respective accounts.

The defendants in tluMr Bijajmr plaint prayed in/cr 
rf/ia{l) tluit (lie accounis between them, Gill it Co., and 
the seven merchantsof Bijapur l)e taken afler detcrniin- 
ing the rate at which the bales shouhl bo valued for 
|)urposos of tlu' accounts, (2) tliat the sales l)yaiictloti or 
by private contracts that Gill & C.!o. might liave made 
sliould i)0 declared to be entiri'ly at their own risk and 
responsibility, and (,)>) that a decree be passed against 
Gill&Co. and the seven merchants being the several 
defendants in that suit foi’ such amounts as might 
properly tiiKl legally be foinul (lu(> from them respc'ct- 
ively. On the 2;)t;h April 191!), the defendants applied 
to the High Court tluit all proceedings in the plaintills" 
suit ill Bombay be stayed ponding the hearing and final 
disposal of the Bijapur suit died by the defendants. 
The second defendant in para. 2 of Ins allidavit in 
support of the application stated as follows :—

2. The matter in iesne in this snit is ako dircctly and suliHtantially ii» 
isBUO intlio said siiit which has been filed in tlie  MiingifS’s Court at Bijapur, the 
said suit was previouBly instituted, having been filed on or before the 13th day
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o f  March 1919 before tlio present suit was filed against iny Tmu aii<l nearly a 1919. 
inontlx before the W rit o f  Sinninons was served xipon nuj and my eo-dofendiiut, 
the Writ o f  Siiimrions in the said suit has, T am iuEorincd, been yorvod upon 
the plaintiffs licrein and tlie said suit is now penduig in tho M unsiif’s Court at '
Bijapiu-and tiio said suit lias jin'isdiction to grant tlie reliefs olainuul l»y Lho (5 ILL & C o. 
plaintiffs herein, iE they are found to bo entitled to the snnio

Tlio plaintiffs in then* affiilavifc in reply pointed out 
that the hearing of tholi; suit in Bombay was fixed for 
29tli oi; April 1010, wliereaa tlie licariiig of tijo del’end- 
ant.s’ suit at Bijapiir was lixod i'or Itli of June 10*I0 
according to the Writ of Suninions served on tlie 
plaintiffs. The main gi’ound on which tJicy opposed 
the defendants’ application for'stay of the High Court 
suit was contained in para, o of tlie allidavit which ran 
as follows :—

“ 5. riie deliendants used to send cotton from  Bijapur to the plaintiffs i«i 
Bombay for sale on their account against which they drew Iliuidis to the extent 
o f  75 per cent, ot: tlie value o f  the cotton, which were paid by the i)laintifl;» 
in  Boml.)ay. Tiio cotton was sold from  time to time in Bom bay by the plaintiffs 
iind the proceeds were credited to tlie defendants’ account with the plaintiffs.
A ll the evideuos relatin^  ̂ to the various sale transactions is available in Boail.iay , '
nnd under the circumstances the plaintiffs snbinit. that the dof‘(jndauts .should
i>e restrained by an order and injunction of' this Honoju-al.ile Court from
proceeduig farther with the suit tiled by them in the Court o f  the First Class — '
Sub-Judge at Bijapur. ”

ThetrialJodge, Macleod J.,di.sinissed the defendants’ 
application for stay of tlie plaintiffs’ suit in Boniljay 
and made an order in personam against the defenihin ts 
restraining them from pi-oceeding wdth their suit in 
the Bijaxiur Court as against the plaintiffs.

Macleod, J. :—The plaintiffs are a iirm carrying on • 
business aw niercliants anti commission agents in Bom­
bay. The defendants cany on business us cotton 
merchants at Bijapur. They consigned cotton to the 
plaintiffs for sale in Bombay and obtained advances oji 
the cotton so consigned. The market liaviug fallojj, 
the value of the cotton remaining in the hands of the

ILR5«&6-2 ■ ■
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1010.  ] ) l a i n l i i r w  w a s  fni ;  U ' s s  Mi n n  t in*  a m o u n t s  d n o  t o  t h e m  } ) y  

l i l t '  ( I f ' l o n d i i n l s .  A c ' c o n l i n i ^ l y ,  o n  11k ' M a r c l i

11)11), I l i ( ' y  lil.t?(l ( h i s  s u i t  a g a i n s t  ( h< '  ( l e r o n c l a n l s  e l a i n i -  

V. i i i g  a  s t u n  o f  l i s .  8 2 , . ' ) T : 2 - l - 0  a s  b e i n g  ( l i i o  t o  t l u v u i .

’ The (U'lVndanls now upi>ly that tliis suit siionld bo 
staytMl ihkUm- sc'ction 10 of the Civil Proeednro C()d(‘, on 
(h(' gi'onnd tiiat f lu'y Iwive liled a suit at ai.i earlier date 
in (lie tSnhordinaie Jndg('’s Clonrt al. Bija.piir against the 
phiinl ill's, in wliieh tlû  matter iji issiu' is id(MilieaJ. with 
tlû  matter in issu(‘. in the plaintiIVs’ suit liled in this 
(Jourt. On reading the plainly liU'd in the .Bijapur
Court, I lind Ihtu-t̂  are, besides McBsrs. Gill k Co., 
plainl itl’s in this ('ourt, seven, otiu'r ticrendants and the 
plaint ill’ tliere j)rays ijfJo' alUt as under :(>/,) that the 
aeeonnis between tlie phuid/tll and th.c defejidaiits 
Nos. 1 lo 8 respectively he tala'Ji an;C;̂ i’ deterui.iniiig the 
raJe at which the halt's in suit sliould he vaiiu'd Toi* 
the purposes t>f th(5 account ; (r) that a. ilecrt'e ho 
passt'd against, the several dt?rendants awai-ding the 
plainliir such amounts as may h'gally and proptuiy l)e 
J'ound due Irom. the several defendants respectivtdy on 
the plaint ill' paying thtb pi‘oj)er Court-fee stamp ; {e) tliat 
the costs of the suit he awardt'd against tlie tlelVndauts 
or wu.cli of them as may lie found liable.

It apiKNUNS, on tht' face of it., tluU. the piv.vit)U,s suit is 
not l.)etween the same pai’ties, and on that ground it 
"woidd be suflicit'id,' to refuse the defendants’ applica­
tion. It lias been mentioned to me that, as a matter of

- fact, these other weven defendants in the Bijapur suit 
.are not necessary parties, and that the real dispute hns 
to be fought oat between Messrs. (:iill & Co. and tlie 
i:)luintili: in the Bijapur suit, Tluin assunring (,hat sec­
tion 10 of the Civil Procethire Code does apply, Mr. 
Kanga for the plaintiits has asked me to make an order 
in persoiiam against the defendants liero restraining 
ihem from proceeding with the suit in the Bijainu'
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Court. I-Ie refers to tlie oi Miinrjlo Cliand
Go2)ctl wliere Mr. Justice Salo reslmincd. tJio ......

% • i * j *  i\ l ULO ilAXii'defeiidaiit from proceeding with the previoiisiy lustj.-' ]Iai(.uani>
tilted siut ill tlie Court ot Barreily on tlie ground that 
justice required that stej). Against tJiat it lias been 
urged tliat tlie effect ol resti'ainiiig the delendant J'roni 
liroceeding with, the Bijapur suit woidd be to stay tlie 
.proceedings, and, under section .5() ol the Si)eciiic Kelluf 
Act, an injunction to stay proceedings can only bo 
granted when such restraint is nccessary to iireveTit a 
multipricity of proceedings and the argunient proceeds 
that if section 10 of the Civil Procedure Code applies 
then this suit will have' to be stayed, and, thei’efqro, 
there will be no multiplicity of i)roceedings,

I am ixL'epared to hold tliat section 10 does not apj)ly 
in this case from the nature of the suit which the 
plaintifl; in the Bijapur Court has liied, and I am also 
prepared to hold that in tlie circumstances of this case 
justice requires that an order should go againstj;lie 
defendants in this Coiirt in personam from proceeding 
with the suit in the Bijapur Court. All the .evidence 
required for the purpose of deciding the dispute would 
be in Bombay, for the defendants’ chief objection 
against the conduct of the is that he was
urging the plaintiffs to sell and the plaintiil's declined 
to listen to his request for sale, so that in the falling 
market the cotton was not sold and a far greater loss 
has occurred than would otherwise have occujprod. In 
fact I presume the defendants here will claim that if 
;the plaintiffs had performed their duty the cotton 
would have been sold at a sufficient rate to cover all 
the advances made by them.

.However that may be, it is quite clear that this case 
should be tried in Bombay. It would be a most undesir- 
.able precedent that commission agents in Bombay wlio 

W (190G) U  Cal. 101.
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1919. make udvaiices to iip-coimtry mercliants on tlieir cotton
TT Blionld be draffo-ed to ui)-conntry Courts in, cases of,

Mirr .OllANt)
1 ÂIC1IÂ:!> dispute wliicli may occnr between tliejn on tliese 

QiJl Co. iransaclions.
Tlierefore, in my opinion, .tLe riglat order to make is 

ill at tlie defendants l)e restrai ned from proceeding witli 
the srdt in Bijaxmr Conrt as regards tlie first defendant. 
T,]iei‘e is no objection to tlxeir xiroceedi,iig against tlie 
otlior defendants. Defendants to put in their written 
Htat̂ nnont witliin a month. Costs to be costs in the 
cause.

T]ie defendants appealed.
Desai , for the appeUants.
Coltman, for the respondents.
H eaton , J. :— A Bijapur fii'm filed a suit in the Court- 

of the First Class Sub-Judge at Bijapur against C li 1.1 & 
Co. of Bombay. Shortly afterwards Gill & Co. (ilod a 
8uU in tlie High, Court against tlie Bijapur ilrm,. I'lio 
iatter iipplied tliat tlie proceedings in tlû  High Conr(i 
suit should be stayed luulei' section 10 of the Civil 
Pj’ocednre Code, and (Jill & Co. ix'.torted by asking for ■ 
jiii injunction rostvnining the Bijaxmr'lirm- from ]]i'0~ 
seeding with the suit in the Bijapur Cou,i’t. The Judge 
of tlie Court, who lieard tlie matter, lield that section 10 
oF tlie Civil Procttdnre Code did not apply and that, an 
injirnctlon should be issued, as asked for by Gill & Co, 
H e orderotl accordingly and the Bijapur Ilrm hiive 
appealed.
' If section .10 of the Code of Civil Procedure applies 

then the Bijapur suit must proceed, for it was lirst 
filed, and the High Court suit must be stayed. Does 
section 10 apply ? In order that it may api)ly there 
must be substantial identity between the matter in.:

- dispute in the second suit and the matter or some o£
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the matter in dispute in tlie first suit ; and tliere must 1910.
■be a similar substantial identity in tlie matter ol! 
parties. There will be found cases where it is clear 
that the section applies, and cases of doubt. This, I 
think, is a case of doubt, not a clear case. We have to 
decide the matter on a comj)arison of the two plaintKS, 
for there are no written statements on the record and 
no issues. The earlier suit is of a comi^licated character 
and may]have to be greatly modified both as to i^arties 
and as to matter. ’ The second suit is simple and un­
doubtedly the matter it relates to is involved in the 
earlier suit. But it is so involved that it will have to 
be disentangled before tlie Bijapur suit ĉ in proceed.
It might be disentangled by separating the dispute 
between the Bijapur firm and Gill & Co. from numerous 
other claims which do not concern the dispute with 
Gill & Co. It might be disentangled by omitting the 
latter altogether and confining the Bijapur suit to tlTe 
other di'sputes or some or one of them. We do not 
know liow it will be disentangled, so at the present 
stage I am not prepared to say that section 10 does 
apply. I say this on a consideration of the circum­
stances of this particular dispute and not because I ilnd 
any great dilficulty in ai)x>rehending the general 
purpose of section 10.

That l)eing so, we liave to consider whetlier iho’Jndge 
had power to direct that the Bijapur ilrm should 
refrain from proceeding with tire Bijapur soil. It 
seems to me to matter very little whether the in- * 
junction remains or is dissolved, for, even in tlie latter 
event, I feel very little doubt tliat tlie suit in the High 
'Court will be finished beCore the suit in tlie Bijapur 
■Court comes to trial. That, however, savours of pro­
phecy ; so we must consider the question whether the 
Judge had power to make tlie order. Tlie point wtis 
jiot raised in the lower Court or in the memo of appeal
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ivnt it Las been argued. Tlie appollaiits’ connsel admits 
that the .Tndo’e lias coinplel.e inrisdiction oVer the Hio'li

R ! n , n i A N i >  ^
i !\ fC !iA \r>  Court snit ; he can. try it and dispose of it. If so, it

scorns to me tlie Judge lias com]}lete jurisdiction to
make all oi’ders appropriate to the trial and progress of 
the suit. I am. unable to understand on what principle 
h(' can have only a partial jniisdiction for that purpose, 
l^he English law on the power of a Court of Equity to 
issue injunctions against persons outside the jurisdic­
tion does not appear to limit the power, where it is to 
lie used against a person who is pi'operl^  ̂a party to and
:freely contests the suit. The Calcutta cases to AAdiicli
wo have l)een rotQA:\'od(MimgIe (Jliand v. ;
Vulcan Iron Workf  ̂ v. Bishumhlmr Prosad̂ '̂̂  ; and 
Jumna Dass v. Harcliaran Dasŝ '̂̂ ), were decided by 
single Judges and tlie decisions were not unifoi’in. 
The Bombay case, Narayan VWial Samant v. Jankl- 
1)a f ‘̂ \ only decides that a Judge sitting on the Oi'iginal 
Side of tlie High Court cannot order a moCassil Court 
to slay ])roceetlings ; it leaves open the question vvliether 
lie can order a i>arly to the suit before him to refrain 
■from prosc'cuting a suit in a mofiissil Court.

Therefore it so(nns to me, we have to decide the point 
1)y reason and not by authoril y, for thei’e is not a clear 
authority ; though the geliteral trend of the English 
cases shows that a Jiulge has full pow'̂ er over tlie parlies 
X>ropeiiy before liim.

The Judge must have that amount of powei- over the 
l)arties which is essential to a i r̂orapt and com])lete 
disposal of the suit before him. If one of the parties 
can obtain the prodoction of the accounts, documents, 
&c., in the Bijapur Court, that will greatly ha,mpei* and 
embarrass the trial of the Bombay suit. Therefore, the

m  (19 0 6 ).34  0al. 101. (3) (fov L ) P,8 CaJ. m .

(2) (1008) 36 C al 2B3. 91.5) B9 Bom. fi(U.
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Judge must liave power to prevent this. Tlio simplest 
and most complete method of prevciitint>’ it is by an. 
injujictioiL against tlie j>arty. But it slvoiild, 1 tliinJc, 
be in a sliglitl5  ̂modified form and should only restrain 
the defendant from proceeding witli the Bi japur suit in 
sucl) a way as to delay or emharrass the trial of tlie 
Bombay suit.

Since we heard the ai’gnments it has, in anotlior 
appeal, l)een decided that an appeal does not lie against 
an order refusing an injunction. It was not argued 
that an appeal does not lie in this case and as wc are 
dismissing the appeal it does not greatly matter 
whether it does or does not lie.

Substantially the apî eal is dismissed and. with costs,
I agree with my learned hrother’s suggestion as to the 

date on which, the suit should be restored to the Board.
Mae,TEN, J. :—On tlie first point I am of opinion, aftei,* 

comi)aring tlie plaints in tin; two suits, that the matters 
in issue in this suit are not “ directly and substantially 
in issue in tlie previously instituted suit witliin 
the meaning of section 10 of tlie Civil Procedure Code, 
I leave open the 'question whether under section 10 
the words “ the same pai'ties ” mean that tlie i^arties 
in the two suits must be the same, namely, no more and 
no less. If it had been necessary for me to arrive at a 
conclusion on this question, I should liave had to take 
into consideration the similar words which are used in 
section 11 with reference to res Judlcafa.

The second point taken. l)y the appellants is that 
thei-e was no jurisdiction to order them not to proceed 
with the Bi jap nr snit as against the respondents. In 
my opinion that i)oinfc is not now o|)en to the appellants. 
It was not raised in the Court below, nor is it raised in 
the m3ino of appeal ; and on tlie merits of the case—so 
far as they are .at pi-esent hoforc' iis —I see no su.f1icient
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3019. r e a s o n  w h y  t l i e  a p i^ e l la i i t s  s T i o u l d  h o  g r a n t e d  a n y  i n -  

( l i i l t ' e n c e .  I  w o u l d ,  t l i e r e f o r c ,  d e c i d e  t h i s  p o i n t  aQainafcMULOHANr) ■ .JtAiciiAKD them on tlus iireliinuvary ground alone.
Gi l l &'Co, I  c a n n o t ,  l i o w c v e r ,  e i i t i r o l y  i g n o r e  t l u '  p r o x i o s i ( i o n

w l i i c l i  w a s  u r g e d  a t  c o n s i d e r a ] ) l e  h n v g l l i .  b y  t i i e i r  

c o u n s e l ,  n a m e l y ,  t h a t  t l i e  C o u r t  oi; C h a n c e r y  i i a d  n o  
j i i r i s d i c d o n  t o  g i ’a n t  a n  i n j u n c t i o n ,  n n l e s s  t h e  (U ' i 'e n d -  

a i i t  e i t h e r  r e w i d e d  oi;  c a r r i e d  o n  b u s i n e s s  w i t l i i n  t h e  

j a r i m l ie t io . i l .  O n e  s h o r t  a n s w e r  t o  t l i i s  p r o p o s i l . i o n  
t h a t  i t  c a n n o t  a p p l y  w l i e i ' e ,  a s  h e r e ,  I h e  d e f e n d a n t s  

h a v e  b e e n  s e r v 'e d  a n d  liaAi'e a p p e a r e d  i n  t h e  s u i t  w i t h ­
out. p i o t e s t .  T i n  I S, i n  H a i s i n i r y ' s  L tiW B oi; E n g l a n d ,  
V o l .  X Y I J ,  p .  2G8, N o t e  ( j j ) ,  i t  i s  i i i d

“  A I’orci^-iier win) lias appoarail to uii action in an EngUsU Gonrt gives 
jiii’isdiction to llio EngliHli (Jonrt to roslraiii him from  proceeding to litigal.o tlie 
saiuo Hiilijech-nuittcf in the CourtB o f  liia own coinitry. ”

T h e  a u t h o r i t y  c i t e d  i n  s l i p p o r t  o f  t h a t  p r o j i o s i t i o n  i s  

D a i o i c i m  \\ S 'h i i o n e t U ^ '^ , a  d e c i s i o n  o f  t h e  C o u r t  o [  
A p p e a l  i n  E n g l a n d .  T h a t  w a s  a  c a s e  w l i e r e  t h e r e  w e r e  

t w o  s u i ( s  p e n d i n g  Tor p r o b a t e  o f  t h e  w i l l  o f  a  d e c e a s e d  
h i d y ,  o n ( '  in. l^ h ig la n d  a n d  t l j e  o t i i e r  i n  I t a l y .  T h e

•—  tiX)pl.ica.nt in  t h e  I t u l i a ] i  s u i t  w a s  t h e  d e l ' o n d a n t  i n  t h e
E n g l i s l i  s u i t ; a n d  in  ( h e  c o u r s e  o f  l i i s  j u d g m e n t  t h e  

M a s t e r  o f  t h e  J l o l l s ,  S i r  ( U ' o r g e  J e s s e l ,  s a i d  a s  
i o l l o w s :—

“ 'I'he do.fpndnnl, affor (ho ooninioncenient o f  this aoiion in England, liaw 
begtui a liti,:|,aUon in Naples for  tlnj purpOHCj (wo to sjioak) oi; ohtaiiiing 
probate in Kolemn .rofui oT. the \vill o f  1H72. Tho jilaintiO; haw, under tlioso 
circmuHtanccH, moved to restrain the dofendanl from  proceeding with hi« 
action in the foreign Court.

“  The (jncKtion ariHOK Avhethcr there is any jiu'iBdiction at all to do so. T ant 
far from saying that where a man luxK appeared in an English Kuit he luvn not 

j v  thereby given the Court jurisdiction to grant any proi>er api»lication against.
him. Therefore, although it might be improper in other cireumafcancoH, it may 
not bo improper in this suit. To \vhat sort of cases thou is this jurisdiction
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applicable ? Certainly, I  think, in a cuho o f  ‘ double vexation. ’ Under tlics ly it f .
old practice, Avlien a man was Hued in equity as ^vell us at law, tlio plaintiff • ■
w a s  p n t  t o  his e le c t io n  ; a n d  i t  w a s  j u s t  tiie s a m e  w h e r e  o n e  s u it  Avas in an Alirr.ciiAXiJ

„ . ^  , llAI(nTAN«
English Court and the other suit in a foreign Court, rlie practice was to
■fciuve to sta}’'th e  proceeding either in the foreign Court or in the Eiiglii-li & C(?«
Court. In dealing with such a .question the Court prevented double vexation,
but it always exercised a discretion. W here there appeared to bo good grouiifl
for continuing two actions the Court did not interfere..........It conies to tln>,
then, that it is a matter o f  discretion, even assuming that wo have
jurisdiction.”

Tlien, after considering tlie matter of convenience, 
the Court came to the conclnsion that the Italian suit 
ought not to be stayed.

I may also refer, to Dicey’s Conilict of Laws (1908 
Edn.), p. id, where the learned autlior considers tlie 
following general principle to be sound, althougli he 
says “ its truth cannot bo dogmatically laid down 
(p. 15), viz.

“  Tlie sovereign o f  a country, acting tlu'ough the Courts thereof, has a r ig j 'i  
to exercise jurisdiction over any person who voluntarily submits to liis jurisdic­
tion, or, in other words, the Courts o f a country arc Courts o f  com petent 
jurisdiction over any peroon who voluntarily submits to their jurisdiction.”

Then, at p. 48, speaking of actions in 
where the defendant is not in England, he says :—

“  The Courts o f  Common Law and o f  Equity have further always e.xercised 
jurisdiction over a defendant who appeared to, or a phiinlilf who brouf,ht, an 
action or suit. This again is in strict conform ity with the principle or test 
o f  submission.”

So, too, the Civil Procedure Code refers in section 20 
(b) to the acquiescence of a defendant to the institution  ̂
of a suit, altliough lie may not reside or oaiTy on busi­
ness within the local limits of tlie Court’s jurisdiction.

It seems to me, therefore, that it is erroneous to 
argue this case on the same lines as if the defendant 
had not appeared in this action, or, on the other luind, 
had appeared under protest and moved to set aside tho 
service of the summons upon him.
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I9ii». TJic appellaiili based liis argument on llie Carron
' Iron Company v. MacJaren̂ \̂ l)ut there l̂ic Scottisb

]Mnj.c!TAN’r> -TiUicnAM) mspondents were not pailieH lo llie l̂ jiigiisn acii.on,
^ nor had they comc in and. claimed the beneOt ol‘ tho

English administration decree. Tlicy had only been 
served witli a notice of motion in the English action 
jvist as any tliii’d party miglit bo, who, i'or instiince, 
interfered witli a receiver appointed in an administra­
tion, action. As to proceeding in this v̂ ay by motion 
in tho suit instead oi; by a separate snd., tlie Lord 
Chancelloi- said at p. Il l :  “ The practice is I'ully 
es’tablislied: its origin is mattei’ ratlit'r ol‘ curious 
si^eculation lhaii oi' practical importance.’'

Wliat Pi'oressor Dicey has. said as to snbmission 
nmst of course be read witli his warning at p. 212 that 
“ snbmission cannot give the Court jurisdiction to 
entertain an action or other proceeding whicli in itself 
lies beyond ihe comi)ctcnce oi.* autliority of i.he Court.” 
It is jurisdiction in this sense to whicli tlic Court rel'em 
when it considers wliether il' has any ])Ower to authorise 
ii depai’tui’e ti'oni the trusts ol! a trust deed, and if 
Bo, under what circumstances and to what extent 
(sec in re i>ut that warning does not apply to
the Bond)ay suit itself, for tliat is an ordinary suit 
brought by com mission agents with leave under clause 12 
o£ the Letters Patent. Nor iloes that warjiing a])ply, 
I think, to the particuhir relief now undei* discussion, 
viz., an injunction (in ell'ect) to prevent interference 
.with the speedy prosecution of the Bombay suit.

Eveji, therefore, if I had considered the point as to 
■jurisdiction was still open to , the appellants, I should 
have decided it against them in tliis particuhir c.nse.

The third and the last point is whciiter the ju.iisdic- 
lionhas,as a matter of discretion, been properly exercised

(1855) 5 II. L. C. 41G. -(2) [lO O l] 2 Ch. fiJM.
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here. As to t]iis, I see no reason to interfere, except 
that I agreo în the variation of the form of; the injunc­
tion which my brother Heaton lias stated. The 
Bombay case came on for hearing as a Short Cause in 
the vacation. Tlie defendant did not put ii.i his-aOidavit 
till the day of the hearing ; and his Bijapur suit witli 
its eight defendants and vague allegations would seem 
to offer good opportiiiiitlcs for vexation and delay. 
Under these circumstances, I can well understanjd an 
injunction being granted to restrain that vexation and 
delay so far as practicable.

The Bombay suit was directed to be re])laced‘on 
Board on 9th June after the defendant had filed his 
written statement. We can now direct the Prothono- 
taiy to effect this for the 5tli or 12 th August.

In the result, I agree that this appeal should be 
dismissed with costs.

Solicitors for the appellants: Messi/s. Capkun 
Yaidya.

Solicitors for the respondents : Messrs. Crawford.,. 
Bailey 8̂ Co.

dismissed.
G. a. N.
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