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Dff ;rii<}— Ejv.c.aU HI— f or ex.’.ciitliu tuiii’.-hurreil— Snhs< quant ■ -
(ipplicafh/i I”) the ilxr<is— AppUciUwn allowed— Onler not re.rcrsed
in a^/jhud— FarLlmr applloixtion presaute-.l in tinv.— Applicalfon not barred.

A  tlecrue was p.tsacd ou 18th Febiniiiry 181)!). The lirst DarkbiiKt was 
presented on 20tli M.iro'a 1907 ; sooond on iHsf: Mnrcli 1910 and a tlu’ rd ,on  
12tli Se|)tein!)ei-lUlO, wluiii tho doL’eudant appearetl and (;onlc‘n<ii‘<l tliat tlio 
Darkhafit o f  31st Mitrch 1910 was barred. The Court ilceided lliat the 
Darkhartt u£ IJiii Sjpcouibcr 1910 wan ill tiuio and du'ected that tlio nionBy 

•due should he paid l>y iriatahnents. On 2(5th March 1913, lls. 220 v/ere 
paid to phiiiitiff. The hiat Darkhast was filed on 19th Novcnilter 1015 t^ 
recover tlu; li,dance due. Tiie lower appelhite Court dismisHed the Darkhast 
as timo-barrcd on tlie ground that the decree was dead on 31st March 1910 

--jind oven tlinu^ii the I'urther Darkhast was admitted 'thereafter, tliat woidd «
not have tlie eiTect oE reviving the decree. On appeal to the High Court,

'Udd, that hrj D uichajib was within tinio as the onler made on the 
Darkhast o f  1 : ':h Soptenibor 1910, not having been reversed on appeal, was 
vahd. • "*

Muwjnl Pc'. i h v l Dlr.hit v. Glrja Kanl. Laliirl Chnwdhri/^'^h relied on.

SecOjSTD Lppeal agaiust tlio docision of A. C. Wild,
District of Bijapiir, reveiMiiig tlie decree paHned •
by V. V. Piiidke, Subordinate Judge at MiiddobiliaL

Proceedings in execution.
A decree was passed on tlie 18th February 1<S99 for 

Rs. 37(> and costs in favour of the pUiintKL
On the-20th March 1907, the first .Darkhast was pre­

sented. I t was dismissed f )r non-prodnction of a suc-
■ cession certitlcate.

The ^eon I Darkhast Ho. Ill) of 1910 was filed on tJio 
•Slst March 1910. It was disposed of on the 8th Septem­
ber 1910, because the succession certificfite was not 
'Clidy correcited by the Court.

® Second Appeal N o. 212 o f  1918. '
(1881) L . R. 8 I. A. 123.
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1919. The lliircl DarkliiisL No. 8î ‘> ol* 1910 wa« prcMeiitcd on 
tlic I2l;li ScpldiilKM’ 1910. Tht'ch'tcndaiil tJieiiappeared 
and c‘oii(,(Mi(le(l tliat the Dai’khast No. Hi)'of 11)10 was. 
tiiiie-harred ; ami tluit ho being an â î'iculUirlst, ijisiaU 
iiieiits slioiild 1)0 awardtHi il’ (lui Darkliasl was in (Jiiie.. 
Tlie Couj't, witiioui deciding tlio. <iuoslion ol’ iiniitaiioii, 
direetc'd iluit ilie money due should In', paitl by instal­
ments, the iirsl. inslialment; to bt‘ i)aid on tlie 15th. April 
15)12.

On tlie 2()th Marcli 19L'>, Rs. 220 were paid to plaintiiL
The present Darkhast was filed on the' lOtli Novem­

ber 1!) 15 to ri'eovei’ Rs." 270-.‘i-(), tlie balance duo under 
the deerei‘.

The Subordinate Judge held (hat tite DarkliaKSt was- 
in linui and directed execution to pfoeeed on theground: 
that ti«e limitation period l)ega.n to run I'rom. the dale 
of tlie decr(‘(' as ainendi'd by lh(‘ oi'dcM* in Dark'hast 
No. ;i2:) of IDH).

(in appeal, the "District Judge reversed the decree- 
aiul dismissed the? Darkhast liohiing that (lie original 
de.ei’ee was dead on t lui ;>lst March 1910 and no proceed­
ings taken under Dai’khast No. o2o of 1910 couldrevivt^ 
it in an annnided form: tihahd w
Ouruchurn Lahirî ^K

The piaintiit axjpealetl to the High Court.
Y. JSf. Nadkarni, for the appellant:—1 .submit that 

«he executing Court cannot go behind the order passed 
in the previous Darkhast ol 12th S(‘ptend)er 19K). In 
'that Darkhast the judgment-debtor took the i)oint of 
linutation hut as the execution was allowed, it is to be 
presumed that the objection on the gn)und of liniitatiorfc 
was overruled. If he was aggrieved by that decision 
he ought to have appealed against tluit order. The 
order, however, not being appealed agaiuyt wad hnal 

ti) (1880) 5 Cal. 894.
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and could not be challenged in the present Darkhast:
MmKjul Fershad Bichit v. GHJa Kant LaJtiri Choiu- 
dhrŷ K̂ Moreover, in the present case the jiulginent- 
debtor has acted upon the decree inasnuicli as he has t)uKi)APLM 
made some payment subsequent to that order. He is, 
thei-efore, idso estopped from disputing the validity 
of that Older in the present apj)licatiou.

H. B. Gumaste, for the respondenl :—The Darkhast 
of 12th September 1910 being presentetl more fhan 
ihree years alter the previous Darkhast, the decree at- 
that date ought to be considered as dead and no subse­
quent application can revive it. Any ordei' to llio- 
contrary by the executing Coui't is ultra ulrcs.

Macleod, C. J. :—In this case a decree was passed on 
tiie 18th Eebi-uary 1899 for Hs. :ui\ and costs in favour 
of tlie i)iaintiff. Tlie fii-st .Darkhast presented la­
the- Court was dismissed for iion-prodiictiou of a 
ĵuccession certificate on the 2()th March 1907. There­

after a Darkhast was filed on the olsl March 1910 vvdi ich 
was disposed of on the 8th Septeinber 1910, and then 
another Darkhast was presented on the li-tJi September ,
1910. The ilefendant then njJi.c'aretl and conLcnded *
that the Darkhast of the St 'Mairh 1910 was barred. 
Apparently the Court (k ĉided that tlic' Darkhast of tliO'
12lli September 1910 was in time, and (iirc ĉtcd that the- 
money due sliould. be paid by instal inents, the lirst 
instalment to be paid on the I,'th Api*il 1912. On the 
20th March 1013, Rs. 220 were paid to plaintiO;. Tho 
present Darkhast was filed on tJie 19th November. Jl/lj  ̂
to recover (he balajico due inider tijo decree of '.'i.

270-3-G.

The first Court directed, execution to proceed. The- 
lower appellate Court reversed ihe order of the lower 
Court, and dismissed tlie DarkJiast with costs, on the-

w  ( 1 8 6 1 )  L.  R.  8 r. A.  l -jn.
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J919. groimd, uslUike.it, tliiil the dccrec was dead on tlio 
olsl Mai’cli 1910, and even alUiougli the iiii’tlier iJar- 
Jdiast was admitted tliereaCtcr, tiiat would not ]iave 

Dn.MiAiM’A. the c[l!ect of reviving tlie decfee, so that the Ooiii't was 
entitled to considei* tlie (luestion in the pi'esent Dar- 
khast, and come to tlie cojiclusion that no ,J )ai'Ich.ast 
ouglit to have been admitted alter the IVlst Mai’cli .11)10. 
But \ve have been rel'eri’ed by tlie appelhint’s ploatlei' 
U) Z\m oi Altiiujitl -Pcj'sliatl J)ichU v. Gri/a Kant 
Lciliiri C}iowdhn/^\ which was a case very siniihir 
to the present case. The.re a decree was passed in 1S51, 
and tlierealter, there wei'c iiiany applications and pro­
ceedings to ('nlorce or iceep in lorcc tlie decroo. An 
application was admitted on tlie 5th September 1S74, 
.although the i>revious application, was dated tlie 7Ui- 
August 1(S71, and, therefore, the last application was 
iidmitted more than three years after the previous one. 
It was held by tlie lower Court that a ihnii’ee oncG being 
dead no proceedings by means ol! an application out of 
time could revive it, but tlieir Lordships of the Privy 
Council considered that tluit was not a corri ĉt argument, 
-and held that the order, although it iniiy have been 
erroneously made, was nevertheless valid, unless revers­
ed upon appeal. The result is that we must consider 
the order made on the Darkhast of the 12th Bepteuiber
11)10 as valid, as it was not i-eversed on appeal, and 
therefore, the present Darkhast is within time as tlte 
last instalment was paid l)y the defendant on the 2(5tli 
March lUlo. We, therefore, reverse the decree of the 
lower appellate Court and restore that of the trial 
Court, and direct that execution do proceed as prayed 
for. The respondent must pay tlie costs of tlie Dar-
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Jvhast throughout.
Deci 'ce rev ersec L 

J. O. 11.

W (1881) L. R. 8 I. A. 123.


