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Before, Sir Nornimi M achod, K t , Chir/ Justice and J /r Justice Heaton.

Jj U D H M A L  K E V A L C t l A N D  a n u  o t u i c u s , l e g a l  k e i 'R e h e n t a t i v k s  o i '  l O J ! ) .

TUE iiKCF.ASEn a M O LA KC IIAN D  K E V A L C IIA N I) ('oiiiGiVAL P lain tiff ),
A p p k l l a n t  V. RAIMA v a l a d  Y K ^ j U  SANGLE a n d  o t i i k u s  ( o h k j i n a l

D k f e n d a n t s ) ,  H k s p o n d k n t s .®

Mortgage— Equify nf redcniption— Dljfe/rciit becominf} intemHled in
fragine.ntu o f  equity o f  redenintion— Mortgagfe not enlHlrd to throw the
hurden o f  entire, mortgage debt on a portion o f  ths morfgaged jrropcrti/.

The proporty in suit vv.n t\i;»rrg t') phiiiitil?. SnlHC'iiicnfc ti> t,h« dato 
o£ the inorti>;a"e, IM K pdroh nod tho eqiiifcy" oL’ redemption in luiH! .sliaro.s.
Plaintiff sued to recover tlio entire inortgago flobt by sule o f  hjilf (»£ tho 
mortgaged property in tho liivndsot’ M witlioiit adding K as a party to tho suit.

Held, that it was cooti'ary to t!io principles o£ otinity that tho plaiiif iif who 
by his own neijfligoueo had lo.st his remiuly against tho owner o f  halt' oi’ tho 
oipiity ol: rodeinption, ahoiild seek to tlirow tho whole burden o f  tho nujrtgag'cj 
on the owner o f  the other half.

Imatn A ll v. B aij Nath R.tin S  followc)^. * •

Second appeal against the decision oE C. B. Palmer,
District Judge, Nasik, coiilirraing the decrec pansod by
G. M. Pandit, Subordinate Judge at Siiinar.

Suit to recover mortgage debt by sale of the mort- ’ 
gaged property.

The latidw ill suit were mortgaged by Yesoo walud 
Hanmauta Sarigle to plaliitilT’s assignors Chatrabliuj and 
Gumancbaiid Marwaris, for Ks. 500 by a registered 
deed, daied the i{8th October 1870.

In 1871, Yesoo sold the lauds to Itamji Satwaji nnd 
Krishnajl Trimbak.

In 1883, Krislmaji Trimbak and Ramji Batwaji’s 
son sold the lands to Manaji Ganaji, father of defend
ant No. 5 and Eamji Bapuji Pa til for Rs. 500. Manaj.

'“'Second Appeal No. 142 o f  1913.
W (1900) 33 Cal. 613 at p. 621.
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1019. and Kaiiiji B a p u j i  were bliauhandH. They divldod tlie 
lands in two (.‘qual portions hotweoii tlieniBolvos. A 
moiety ol! tlic lands beloii;4'in  ̂ to JM:ina.ji reinaitied iti 
poHsesBlon ot: iiis son Mahaclii, dcloiulaiit No. 5 ; wliilo 
a half of tlic otlier moiety fall in;:,̂  to the share of il'imji 
Bapuji was sold hy his son Kashi to one f)ada Kashi 
by a sale deed, (hiteil tlie Itli Api’il LS9(».

Iii|,1910, the plaintill'hroiift'ht a suit to recover Es. 500 
for i)rLncipai and. lis. .500 interest, in ail Rs. 1,000 by 
sale of tlie property mortgaged by deceasetl Yesn, 
against Yesn’s son llama (defeiidunt No. 1), grandsons, 
defendants Nos. 2 to I and Malvadiuve/cer/ Manaji, owner 
of lialf of the ecjuity of redemption as defendant No. 5.

Deft'udants Nos. 1 and 2 contended (bat the lands 
were in possession of ch'fendant NTo. 5 ; and that they 
\vere willing to pay tlie (h'bt in casi' the lands W('re 
given into theii' possession.

Defendants Nos. "fand -I did not aj)pea.r.
Defendant No. 5 cont('.nded that the lands were pur

chased by his father Miinaji and Kaniji Bapiijl in May 
ISM,') for Rs. 500 ; tliat a half portion thereof had been 
in his iiossession as owner since tlien and that the 
other half remained with Raniji Bapnji’s heirs who 
were necessary parties to the suit; and that the claim 
was barred Ivy 1 imitation.

niie Subordinate Jndge lield tliat Ramji Bapnji's 
heirs were necessary parties to the suit and tliat the 
plaintifE could not throw tlie biirden of the entire del>l; 

■on the property in the ix^sscssion of defendanl. No. 5 ; 
Imam All v. Baij Nath Mam He decreed that
-defendant No. 5 do pay Rs. 250 and proportionate 
coats of the plaintiff within six months from tljc date 
of the decree, and in defanlt of payment the plaintiff.

w  (190G) 33 Oal G13.



ao apply to tlie Court for an order for sale under tOtO; 
section 15 B of the Dekldian Ag'rlculturiwts’ Relief Act, 
as against tlie half share in the mortgaged propert}  ̂ in kkvaiIotianc
the possession of defendant No. 5.

On appeal, the District Judge conllrmed the decree. yesu

The i3laintiff appealed to the High Coui't.
K. H. Kelkar, for the appellant:—Subsequent to 

the date of the mortgage different persons had.be
come interested in different payments of the equity 
of redemption. Dadu Kashi and Kashi Ramji each 
has become an owner of one fourth, of the jiro- 

|)erty and the defendants are owners of the remain
ing half. Dadu Kashi and Kashi Eamji are not j)arties 
to ihe suit and the claim against them is now barred.
The property in their hands cannot be made liable to 
pay the moi’tgage amount, but the plaintilE can throw 
the entire burden upon the portion of the property 
which belongs to the defendants.  ̂ Every part ̂  and 
parcel of the prox êrty whicli is the subject of tlie mort
gage is liable to pay the whole of the debt. ^The mort
gage debt is one indivisible whole. KSections 58, 60, 81 
and 82.of the Transl'er of Property Act referred to and 
discussed.

D. C. Virkm\ for respondent No. 5 not called ui)on.
Macleod, C. J. :—The plaintiff sued to recover ‘

Rs. 500 for principal and Rs. 500 for interest, in all 
Ks. 1,000, by sale of the property mortgagkl by the 
father of the 1st defendant and the grandfather of 
defendants Nos. 2 to 4 to plaintiff’s assignors Chatrabhuj 
and Gumanchand Marwaris on the 28tli October 1870 
It appears that the equity of redemption was sold in
1883 to the father of defendant No. 5 and another. Those 
two imrchasers separated. Half the equity of redemp
tion came to the 5th defendant, one-fourth to Kashi Ramji.

YOL. XLIV.] BOMBAY SERIES. 225



22G I X D T A 'M  L A W  H ,E P O I? ,T S . [ V O L . X L T T .

iiUIllIM/VL
I).

H a m a

V .\ I,A l)
VK ill ,

1010.
I

nufl onoi-foni’l 1) to Dndm. iriii'iii, l ŷ sulo fi'on\ Ivaslri Runiji. 
Iviishi TvViinji ami l)'i(la Ko ;̂hi 0 !i'»'hl t.o have hi'on wadci 
parlii^s i, )l,l}'>siiil,iit](iorOr(loi'X..vXl V, R.ilo I."of LlioC'Tvil 
Pi'0(j;ul'i.i.‘0 l)iit the [»iai itii r lo lu ik̂ * them.

!)i ‘ « a ' ! s t i  a s  a  maUiCi ’ )i  I’aci ,  hvA c l a J m  a.L^aiiint
tiuMii ! r h i  b ^ c o . n o  L i i . : L ^  i i^vv si .n'ks t o  t h r o w  
ti l  > vv! i ’ ) l o  b a r . Ion. o i ‘ tlu^ n i o r t ^ ' a .»•*'! o n  i i a l f  t h o  p i ' o a o r t y ,  

th. l i i i t y  o f  i v M l c i n p t i o n  in vVa i cl i  eain:^ t o  d o f o n d a i U i  

N o .  T). A.ii e x a c t l y  s i m i l a r  ca.S(3 vr(»sci i n  h t u o n  A  H  v .  B n i J  
N a l h  U u m ,  S a ' i a ^ ^ K  ^.riieii* L o r ; I s h i i ) s  t h e r e  rv‘ n iark ( ' c l  .■ 
“  I n  t h e  ea^ie b -^ fore  us ,  a l l  i h o  |)roiKn' t, ies  c n n i p r i s e t l  in 

t h e  Ml ) rt^ ‘agt i  i i i v ' l i a b l e  For th.^ s a i i - i f a e t i o n  o f  t i i e  de i> t  
a n d  a f u u ' t i i i r ^ r e n t  p e r s o n s  h a v e  b i s e o m . '  i n t i n ’c . s tod  in  
<11 (r.M’-'ii 1, [ra.L’’ i n e n t s  o f  t in;  e i | u i t y  o f  r e d e n i p t i i > n ,  t h e  

p r o p e i ’ l i e s  e o n i i n n e  t o  b e  s o  I i a b h ;  ; a n d  a l l  t h a t  t h e  

o w n e r  o f  a n y  } ) o r t i - on  o f  t h o  e q u i t y  o f  r i idcMnji tao i i  i s  

k ? g i t i u i a t e l y  e n t i t l e d  t o  a s k  i s  t h a t  n o t  m o r e  t l ia n  a, 

r a U ’ abh^ p a r t  o f  t ) i ( ‘ mortf^a^^e (h^bt  s h o u l d  be  i h r o w n

u p o n  t h e  } » r o p e ” t y  i n  i l l s  h a n d s .  ' P h i s  i s  m a n i f e s t l y  
j u s t  a n d  t h e  m o r ( ; » ' a g e c s  c a n n o t  c l a i m  t o  t h r o w  t h e  

cnl i r( ! i  b u i ’thm. ni . )on a  p o r t i o n  o f  th<^ m o r t g a u e d  p r i ' -  

i n i s ( ‘s,  b o c a u s e  b y  r e a s o n  o f  t l i e i i ’ o w n  la.eAu^s, t h e y

1kiv(^ l o s t  l h ( ; i r  n ' n u u l y  n s a p i i n s t  t h e  r e m a i n d i ' r ,  ”

T h i s  i s  \vh;U h ; i s  h a p p m v ' d  ifi  t h i s  c a s e ,  a n d  :it i s  

lnan^f<^4tly c o n t i ’a r y  t o  t h e  p r i n c i p l  o f  e q u i t y  t h a t  thc! 
p l a i n  t i l l ,  w l i o  b y  h i s  o w n  nej.,di,!j:en(^e. h a d  hnst l i i s  

rt*in(uiy aj :?ainst  t h c  o w n e r  o f  l i a l f  t h e  e c j u i t y  o f  r i u i e m p -  
( i o n ,  shov ih. l  s e e k  t o  t h r o w  t h e  w h o l e  b . i r d  *n o f  t h e  

mort^^ai^e o i l  t h o  o w n e r  o f  t h e  o t h e r  h a l f .  I n  o u r  o p i 

n i o n ,  t h e r e f o r e ,  t l i e  ap(>eal  f a i l s  a n d  m u s t  l>e d i s m i H s e d ,  
w i t h  c o s t s .

D ecree  con  firm  a h
\

.1. a, iL
(lOOi)) 33 Oal. 613 at p.


