
m J N D J A ^ "  L A W  :i iI^ P O L rrS . [ Y O L .  X L L V .

.Sa d a s u i v

Ka'.i-
CHA.NDRA

V.

TiUiUlSAK
K 'EH U AV .

1010. C o u r t  w l i o  w o u l d  l i i tv o  f u l l y  i u l o  L!io c i i ' c i u u -
sl:iiiv'».s i)i‘ t h e  u i ' b i t r u t i o u .  j  L .schhu-'. lu  kiv'  l.liiil, o n  t h i s  
gi-()Ulhi WC t)Ugllt t() U[>IU(IJ l.lli-! ()1‘ llu; lii'sl,

aj)[)ea.l <Ji)urt.

!H ill l o  (‘orisidtM-

tlio ot,!>('!• ([Uti.'^tioii ;u’giUHl hi^foro ti  ̂ Lliaf. is l,o s;iy,  

wIkiLIkm-Muu’o w a s  :iii a.iii'rcitMrnMii. b^ilW H'.ti t ii(̂  niiiKu-’s 

jijt.iiral j'4'uai‘(l iau, h i s  ifiothor, an.I i ii i iiur’ H <>p[>o-

jU'-nt.>'t;haL tlio a w a r d  s i i o u h i  ho (i!.o-l wi l iioi i i ,  ol)j(5o l io u  

iji C o i D ’i. ir t h o r o  h a d  l);^on a n y  snc.h roianal a;4’ret'- 

lUiMit, I h o n n o  d o u i ) t  i(, w o u l d  h:ivo b mmj ih'vuv-i.'iary lo  

liaV(>M)!)t,aitUMl f,ht  ̂ rornial  BaiKjI.ion (tf l l io (JoiirL IJuL 

it. is iioi. i iccossiiry he ro to d is t ui ss  inalttM’ t’l irtl jor us  

! he: otJuu* f^rouiid i t  Hticniis (.o nu  ̂ (doar Muit wi  ̂

ou,4'iii. lo u p h o l d  t h e  d o c i v c  of  (.iiv̂  licsl. a[)i)oal. Uoui-ti

- iiiid d i s i u l s s  t h i s  a p p o a l  wil.h cohih.

Dect\‘(i r(})i1irmc(l.

II. It.

1917.
July 11.

A P P H I J . A T P ]  C I V I L .

Sir IJaull Kt.., (]hm f JuHline and Mr. Judlee 
Jtalch<-lor.

lIATlIISIXiJ .JEICIUIAI BAFilA AN’i) othkiis(oinciv.vi, Dickicnpants), Arric- 

r. KUlilvU .IKTIIA PA'l’tlj and oiiikus {oitiam.M.

K K S l’ ijN inC N T S.®

Lait(] Rri'nine Code (Jioinbaij Ar.t. V o f  fS79), wi'mn  /.'ia — lU m nhof-
Ri<}ht>(, i‘Mt.rip,H in— Prea'limptuin o f  c-)rrect>u-H't efj'iut.

Tlu; pntvi.siuuH oC aoctlou 135.1 o f  il'itj Uoujhny l.nml llt'vftnue Oodti, 
are KOI rctr(mpi*ctiv(i widi rcg.-inl lo eu r̂ioH whio'i i’oi' tivj purixwe o!' dotcnuiu- 
iii<̂  Lhir. rigliU o f  the partioa wore luitil aftor U»o ym.ir 19IB iunocinouu.

Appi îal from an order pasHod by H. S. Broonifudtl, 
Joint Judge at Ahmetiabaii, reversing tiie deereo passed 
by and reinaiwUng the mii lo I,i). Munhn, Subordiuato 
Judge at Godlira.

® Appeal No. 54 of, 1Q16 from Ordor.



The plaiiitiiEs sued pn the 12l-]i July 1913 to recover 5917.
,a third l̂iaro in. the Income of certaii) lauds for Sainvat '
years L.)3) aad 1937 (1910-1911 A. O.). 'fliey proved 
that tli3y h i 1 paid half the assessment on the lands for 
Siinivafc yoar.̂  1951 to 19G(j anti tliat they had I’eceivod 
a siiare oi: the prolits of the jungle wiien trees were cut.
They al̂  ) relied on the entry of tlieir rl̂ '̂lit in the 
Record of Riî ht.s in 1905-06 and repeated in 191:2-1;3.

The Siibardinate Judge amended the idaintiiT.s’ cfaim 
t;oa tliird tthare in the produce of the jungles but dis
missed their claim to recover î ncorae of the lands.

On appv'-al, the Joint Judge varied the decree liy liold- 
Ing that tlie plaintiffs were also entitled to recover 
income of the lands, on the following grounds :—

“ lu  the llecjorJ o f  Bigiits, however, tlie plaintifEs are entered as being in 
enjoyiii'iut a t'a  third dhare o£ the lands...T ho entry was made origiually in 
1905-0() ami repeat&d iu 1912-13. N o w it haa boou enacted by Act IV  oJc 1913, 
by w l j i o  1 . i j jc irti i  1 •!. vraij added to tho Laud Revenue (Jude, that entries iu
the!Roc:ord o f  Rij^.itd sliall be preauiudd to be true until the oojiiravy ia ahowu 
or until a ii ;vv entry is lawiially made. It  appears to me, therefore, that tlio 
lowor C >art is wi-,)iig iu holding that plaiutiffia have faded to irtJike out their ^
claim to i tnird-t.i ira in the hxnds thomsclvea. I thiniv that tlieac entries in •% 
the Rec.>r l .)f iw, road with the evidenoa abuvetnentioiied as to paym ent 
o f asse^^ n ! i!: vn 1 aaj > /anat oE forest produce are suffiuicnt to pr^)ve prim a  
faoie tĥ ) pl.uiitiffs' ownership o f  a third sh^re iu the IuiuIh tlioiuselves, and n o t  
nwroly i I r.i • r’;)■ )u  pr j 11 j ), a i.l to throw upon defend uits ihc  ̂ bnrdeu^-^  
proving ih i ;‘ j,rr,ii'y. Tha djfeiulanta’ evidence, which .couaistH thrs
depositio.i »L nil.; o f  th iir uii nber, is com pletely uncouvinoiiijj^ id  docs not 
rebut tha plaintliEs' olaim in the least.”

Accor 1 ingly, the learned Judge i* )̂^rsed the decrec? 
and reiii.uidei the suit to the tria^^^urt for ascertaining 
the plain tilt's’ share in the iiip^me of the lands.

The defendants appe^^^to tho High Court against 
the order of remain

G. Â . TliCtkpr îoY the appellants.
ilf. jff. for tho respondents.
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1917. S c o t t , C . J . :— It uppoars from the jiidginorit of the 
learned Joint Judge tliat lie has i)rosumed certain en- 

jKERnAi tries in the Record of Rights to bo true. T'liose entries 
were made originally in 1905-0(), and wer(> repeated in 

.ii-.rtfA. 1912-lS. The revenue years end on the 81st oC March.
Therefore, the later entry in the Record of Rights munt 
be taken to have been made prior to the 5Ust March 1913. 
Bombay Act IV ot 19LS, which amended the Land 
Rev/mne Code, and superseded tlie original Record of 
Rights Act of 190o, enacted that a new secl-ion 135 J 
should be added to the Land Revenue Code, providing 
that “ an entry in the Record, of Riglits find a (certified 
entry in the register of mubatioJis shall be presnmed 
to be trne until tlie con( i‘ary is proved or a new enl ry is 
lawfully substituted tluMX̂ l'or.” Tiiat Anieuding Act 

" did not receive the iisseiit of the Govei'nor (■'{{MUH'al in 
Council until the 2<Sth May 191.S, vvliich would bo iu 
the revenue y(‘ar 191o-101-l sul)se(|iKuit to tlu‘ yt>ar in 
whic|i the last entry i‘c1i('d iip(uv by tlû  learned ,liidge 
was nuule. We do not t-hink that Lhii pi'ovisions of 
section 1H5J. which liave just been rt'ad, can, be I'ctros- 
pective with regard to luitries wliich I’or the ])uri>ose 
of di'termining tlu> rights of the ])arties were until after 
the year 191.‘iin nocuous. The appellants’ pleader has, 

^ Ĵierelore, successfully shown that, the decree of the 
leatil̂ 'ed Judge has been inlluenced nuitei-ially by evi
dence Ox by a presumption which he ought not to have 
made. For these reasons we must remajid the case to 
the le a rn e d  Jua^o directing him not to give efl'oct to 
tile presumption section 135 J. with regnrd to 
entries made prior to v'he o|)eration of the Amending 
Act of 1913. If the entriea in the Record of Riglits are 
still relied upon as of any probative value, tlie defend
ants should be allowed to give rebiiztting evidence with, 
regard to the facts recorded therein, as tlû  entries 
themselves appear to have been admitted ai a very lato 
stage,- The learned Judge should consider thefeyidence*
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■ already recorded, and. sncli fnrtlicr evidence as may he 
given, in the of the reniarkf  ̂ in this judgment.
We set aside the decree and ,remand the case for 
disposal to tlie lo.wer 0(yirt. Costs costs in the cause.

Decree set aside.
R . R,

IIathisino
J e e b h a i

y.
K ubeb
Jetha.

APPELLATE CIVIL.

B efore Sir Norman Macleod, E t., C h ief Justice and ^fr. Justice Heaton.

'C IIA N B A S A Y Y A  b i n  P A D A D A Y A  a n d  o t i i h r s  (o n ia r s fA L  D e f e n d a n t s ) ,  

A p p e l l a n t s  t>. G IIEN N APG AVD A R A M G H A N D R A G A V D A  ( o r i g i n a l

l^ LAINTIFF ’), liESPO N D EN T .* '

DehhTian Agriculturists'' R d ie f  A ct ( X Y U  o f  IS 79), sections 2, lO A —  
A^ricalturist at the time o f  the tra7isaction— Sale or mortgage— Oral evidence 
to prove that the Iransaction vas a mortgage.

The defendant convoyed hia land to tliQ^plaintiffi under a document w hich 
was in the form  o f  a sale deed. Sometime before the oxceution o f  the ileod, 
sections 2 and 20 o f  the Dekkhaii A,<;ricnltnrist8’ Relief Act, 1879, Avero 
extended to the District in-which the dofendant lived. The plaintiif having 
sued to recover possession o f  tho land, tlie defendant sought to prove by  orivi

■ evidence that the transaction was a mortgage under section lOA o f  the A c t ':—

H eld, tliat the defendant could not take the advantage o f section 10 A  
o f the Dekkhan Agriculturists’ Relief Act, 1879, since he could not prove that 
he was an agriculturist at the date o f  the transaction, as at that tiifio it 
couhl not be said that tlie A ct was extended to the District merely becaueo 
-sections 2 and 20 had been extended.

A p p e a l  i'i*om the decision of V. M. Pei'rers, Assistant 
Judge at Dhajiwar. *

Suit to recover possession of land.
Tlie land in dispute was sold by the defendant to 

the plaintiil in 1903. Sometime before the date of 
.the transaction, sections 2 and 20 of the Dekkliaii
■ * First Appeal No. 254 o f  1917.
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