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Treffore Sir N<tnium Moitileodt KL, Ch/ef Imltcc (WK1 Mr, Jadicf. Ifeutou.

n
Tut VTftAMGAITM MUNICIPALITY (okujimal Dkimwovvr). Ai'l'Ki.
M tgust 25. BOAICIIAND DAMODAU (oruhxal Plaintikk) rvi'S™i'oxi. KNT,*"
JDistrici M unklpilliieH Aol (Uoin. Ut of m 'CAV/ LiO, chumrH (/) a/n/,
(5)— Bulltlhig an OtUi oififont ofit fwim — I 'ermifghn of ih'} Munit;i[K'iW it

mt obtalmd—Olla an a IdUioml >Aritcfi.si'e— Pcrmim™Um fu'crgsarij.

The pl-iiatill' raiHod im in tVoui, of hin htnis(* without pi'i'viouHly olittliii
perminrtj™Nii of tfii; Alutu‘cif);ilit,y an liy claUHi™ (1), nixzii*ii () uf thu
District Municipalities Act (1Join. A<;t HI of 1001). ‘'Hui il»>I'tnid;<ut Miinici
jiaKty served tho plaintill; witfi a rni.ico to n*ini)V(‘ the The plaiiiflfv
having micd for u porm.-uifjtit injuui'tifvn ;vrt(niiniii;< this Miuiieip.illiy froiu
eremoving the OUa alleging that Ih»* MiuiioipaUly’s Car itn n'lnovx| wa;-;

illegal and uUni oircA ;

iSr<iW, dis'iiiHsing tho niiil’, tljat ill raisluf( th». Othi, tho plaintHI* nofju
ittg to ad<i to (ui oKltiLin! t,uUiliiig wliit-h ho o*ul<! not do with'iut, uskin”™' fir
.permis.'iiiin of tho Muniuipalify uudi-r clau;!l; (.D. rt<*dii>n )€ i»f (lic ni trict
Municipalities Act,

Second appeal tin; (ieciwiou of J. C. fviMjucdy,
'District Judge 01 AJini(‘(laba<l, (UrfiTni»™ (u™ (ii'creti
-passed by B. H. Dosai. Biibortliiiait' .Tudio at
Vimmgaiiin.

Srdt for fill iojuricUoii.

The alleged timt in fronl, o Juh Imhisc therB
T?as an old Otla standing on the lan<l of his owiH'rship ;

- that the Otla was at iirst a low one and was hiiiU.
with'hricks ; that wlieii he built liis hoaso ani;w, Im
raised the Otla also and put up stones over it; that th<|
street land was oi: the in'ivatcownoi'shi]>of the house-
iholdera living therein; that tho defendant Munici-
pality gave him notice, datc4 the™23rd October lylS,
-asking him to remove the Otla. He, therefore, sued for
-a permanent injunction restraining tlie <lefoadan(,
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Municipality from removing the Otla, on the grownfit
that the notice for ita removal was illegal aad
tiltra vires”

The defendant Municipality contended that the
street land was Municipal land; that the Otla waa an
encroachment on Municipal land, and the same having
been added to the plaintiff's building without obtaining
the permission of the Municipality, the notice was

legal and proper. N

The Subordinate Judge allowed the plaintiff's claim
on the ground that the street land on which th™ Otla
was built was not a public street vested in the Munici-
pality and therefore no permission of the Municipality
-was needed to build the Otla.

On appeal, the District Judge, confirmed the decree..
The defendant appealed to the High Court.
Q. N. Thakor, for the appellant.

H. V. Divatia, for the responden.t.

Macieod, C. J.  The plaintiff sued for a permanent
injunction restraining the defendant Municipality from
removing the disputed Otla that he had raised, alleging
that the defendant’'s notice of the 23rd October 191"
for its removal was illegal and ultra vires. The very
simple fact appears from the evidence that the plaintiff
built this Otla without obtaining permission of the
Municipality under section 96 of the District Munici-
Xed Act, and having built without that leave, the
Municipality were entitled under sub-clause (5) to
issue a notice requiring such building, or addition to
be altered or removed, and under section 154 (6) they
were entitled to give notice that if the plaintiff did not
comiDly with the notice to remove, .the work would be-
done by the Municipality at the plaintiff’s costs.
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Tlio main quuBtitm wiiich soenis t0 have hoon (ricjd
ill hot!) tiuJoWf{M' CoMi’'ls was v./iiol.ncr*. llic; = on
wliicb the Oita was hiiil | was pari, .'if a puhlio slj- *t or

tADTY  not. Tijo fii'rtt issue in tlio ti'ial Court was whr'i I-.'"l- the
Ll HAP of the O'hi hi disptiU™ )fiol>ed to atid as s™*,
LUM3An  been in possession of tlie Pliiintff. 'PIn™ tri > U]

lield that tlie site tlid not heloiift to the phiirtOIT, nor
was it in liis occupation as alh'ged. Tlien he wMit on
to lid<A that it was part of tlic- street land not vested ijt
the Municipality. In conseqiieneoof that tinrdW. and
the wa.rin which the first issue was dealt witli, i loii,i(
‘discussion ensiled as to wliettier the land on which
this Otla was built was part of a pabUc street or not.
The same error apj)cars in tlie proceedings in tlie low(n’
.appelhite Court, as after rem.arkii)g that it had becj»
" held that the laud on which tlie Othi was constr”ictcd.
was not the phiintilt's land, the learned .lu(lg(" went
»nto say “ i.lie next (piestion Wis wiiothei* the str<ct in
which the Otia was put up was a pabJic strecit” 'rii(
learned Judge thought as the Htreet was not a public
~street the Municipality had no right to remove llie
Otla, nor had it any right to prohibit the plaintiff
from building the Othi. That finding appears to ne
to have been due to a misunderstajiding regarding 1k*
proper construction of section 90, which provides tluit
a person intending (1) to begin toerect any building, or
(2) to alter externally any existing building, or (3) to
add to any existing building, or (1) to re-construct any
— projecting portion of a building in respcct of which thti
Muiiicipality is emx)owcred by stiction 02 to enforce a
eremoval or set-back, shall give notice tliereof to the
Municipality in writing, and shall lurniah to them, at
tlie same time, if required by a by-law or by a special
[ order to do so, certain docmiientff and plans.

-iJI".Vi™

The Courfe.seenis to have been ol the opinion that
ithiswas a question of reconstructing aprojecting portioi i
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of a builclmg in respect oi wliicli tlie Maiiicipalifcy
is eilipowero«i by siScfcioii 02 to enforce li I'emoval or
set-back. It is quite clear tliat in tliis case tlie plaintifl:
was seeking to add to an existing ]>uilding, and
section 92 docs not come into the case at all. The
plaintiff was bound to ask for permission before he
<ould build the additional structure, and if he built
without obtaining permission, ho did so at his own risk.
Therefore it isquite clear to me that the Municipality
were Justified and were acting within their powers in
issuing the notice of October 1913 calling upoii the
plaintifl; to remove the structure. In my opinion the
-appeal succeeds. The decree of the lower Court must
e set aside’ and the suit dismissed with costs
throughout.

Heaton, J..—I agree. The meaning of section 96 of
‘the District Municipal Act apparently seems to have
been misunderstood. | entirely concur in the angilysis
given by my Lord the Chief Justice of clause (1) of that
ection. It deals with four classes of cases, and it is
only in dealing with the 4th class that section 92 comes
into operation. It might of course have been a point
in dispute in this case as to whether tlie mere making
of aplinth was adding to an existing building. But
as amatter of fact that contention never was raised, so
we need not consider it. The plaintill; himself asked for
permission to make the addition to the building, tliat
is to say, the plaintiff himself proceeded as if sec-
tion 9G applied and thereafter the Municipality al'so
proceeded under section 96, and It is now outside argu-
ment that in this case section 96 is the one to apply.
How then it ever came to be suijposed that it mattered
to anybody whether tljere .was a public street or a
private street or indeed any street at all, | am totally
unable to understand. The Judgments of the lower
Courts do not do anything to remove tho obscurity of
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iny mind & to how this quoeiioa of a stma over ms
raised, | snppose somethiuf? waa asKumjHI !>y both
parties |"efore the District Judge that in not auaumed

hero. | think, therefore, the appeal muHt Iw allowed

as i)roposed.
Decree reversed™

J. O, E.

APPELLATE CIVIL.

Before Mr. Justice Shah and Mr. Ifayv<tr4,

gADASIIIV RAMCHANURA DATAR. amd ajwmthkh ((miaiNAr.1>«r)iKiUijrfi),
ATP’EUANTH®). TBIMBAK KKSHAV VAZK (oihoinai, Pi.Aimrr), Rkr.

PONDKXT.®
Civil Procedure Code (Act XfV of JSSS), 443— Dficrae in Urm of

award— Dccree patned by conagjU of minorU miAhrr— .Mothnr appcirileif
gMordian & IHEFA-DtKree noi OwWU™  th) nitrrr.

In the plaiutiff'n fattier mort|?ag»'<l hiii Koufw to dofoiul»bt No. 1 for
R«. 1,000. After his deatli, hiH widow, on bo<uUf of Kx¢ inimw nmi fpkiotiffx
I'oferred tlio mortjfagfl cl&itn to arbitratioo. Th« arbitrittorH tho claint

ftt Rh. 1,200. Dflfondant No. 1 applitHI t« the Court fur u docroo in tenayi of
Hio award ; and tho widow huvioj; oorjm'nUKi, a dticroo w»» piuNMxi. In
oxocutiou of tivo docroo thi' hotin« wiw |Kut UP tO milu aiui purohawHI liy
dcifenditnt No. 1 for Us. 1,700. Tli« phiintitf ttttain’HI inujority in 8<vpt«mb(r
1911 and Hu«d in Au™Nunt 1912 fora dt'fluratiori that tlio dtn’riw was null and
void, and for takin® accouiitH of the r»ortgal;;« of 1896 uudor th» provinionH of
Iho IXikkhan AgriculturiHt«’ Relief Act (XVII of 1H79). llo alleigod that tim
»tl)itrator« in taking accountH did not Iwrifttit of the IXtkkhanr
AgricultiiriKtH’ Kdiof Act ; and that in Oonri protxM'diriKH that followfd oa
Uio award no guardian wan apjwiutiul fur kim ; hi«l that at tho Court aalo
the hoiwe wa« sold at an jjnd<rvalu« :-~

W thet iHHWwahauitt? plaintiffuirttroit Hu not NsncLly proiouted
tfie avtio of agNadiaual litdin in tho Qnjrt prESNAIKOf 190 ok redd
tho dai't! Ul ad void tuidsr witiim 143 of U6 QauJ I rviiMitiroGcb of 1832

ffcld, th»irrfon\ that the plaiuiitr wan'i-ntiUtkJ to a<'couiity of th« mortgaj”™o
of 1890, under the provi»jionH of tho IX-kkixftu AgriculturiHtu’ lloUof Act, 1879.

* ik™outl Appeal N«. 709 of 1917.



