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be reiiiemberocl (luit tUe rules when sanctioned becomc
;a pai't of tlie Sclienie oi! Managemeiit under clause 12 (7)
sul)ject unller clause 20 to tlie contr()l of tlie Higli
Courfc and that it was proAdded that the Scheme should
18 in accordance wi(h the establislied practice of thc™
Institutioii by the preliminary judgments l)otli of the
Higli Coart aiui. of the Privy Oouncil. [ His Lordsliip
tlien pi'oceeded to discuss the rules in detail.]

Order accorcNufjlj/.
‘ R B.

CRIMINAL EBTISION.

Before Mr. Justice Shah and Mr. Justice llayimnl.

EMrEROE u NASIR WAZIR®

J?rcve>ii‘ion of Cruelty to Animals Act {X lof 1S90), sectioti 5 (a)— Owner of
a horse— Oicner turning out the horse on a street— Horse foionl In a starving
m condition— Cruelty to animals. %

Tlie accused Avho OAvnecl a horse abandoned it by turning it out on tlie street.
Some days afterwards the horse was found on a street in a starving condition.
The accused was thereupon charged with the .offience’of ill-treating the horse,
under section 3 (a) of the Prevention of Cruelty to Animals Act, 1890 :—

Held, that the accused could not bo convictcd of ill-treatment under sec-
tion 3 (a) of the Prevention of Cruelty to Animals Act, 1890, Ik it was
messential under the scction that in fact the accused should be in a poBitioii to
=exercise control over the animal at the time of the ill-treatment.

This was an application.in revision against coiivictioji.
and sentence passed by a Bench of Honorary Presi-'
deucy Magistrates in Bombay.

The accused who was a liack-victoria driver owned a
liorse. He abandoned the horse by tiiriiiiig it out on
the street on the IsI® Miy 1919. The horse roamed

caboiit the streets in a starving condition till tlie 25tl|L
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May 1919, when a peon of tlie Society for tlie Prevention
of Cruelt}™ to iVnimals cauglit hold of it.

accused was thereupon tried by a Bench of Hon-

Presidency Magi-Strates for ill-Ireatijig the horse,
under section 3 (a) of tlie Pj-evention dl; Cruelty to Ani-
mals Act,, 1890. Tllo occused pleadedas follows: *“
admit having turned my liorse out to starve. It was
on t>eroad for 2d days." The accused was convicted
of the olfence charged, m(l. sentenced to undergo
rigorous”™ imprisonment for two montlis and to pay a
fine of Rs. 50.

The accused a])])lied to tJio High Court.
Ji. .Pand/f ?yiill At. M. Kotasthane,i(n: XAm appli-

~cant.—Tlio act charged against the accused does not

amount to an offence iind«r section 3 (a) of the Preven-
tion of Cruelty to Animals Act, 1890. As soon as the
accused turned his horse out into the street, Jie lost all
control' over it antf was not responsible for whiit
happened to it afterwards. Clause (a) of seelionruns r
“cruelly and unnecessarily beats, overdrives, overloatls
or othcrwNise ill-treats any ajumal, "and clea/rly coiiiom-
XNdes that the animal must 1)0 in the ])osseHsion of tlie
accused.

The English Statute (12 &k>Yic. c. 92, seciion, 11)
makes a similar provision : * If any person shall from
and after the passing of this Act cruelly beat, ill-treat,
over-drive, abuse, or torture, or cause or procure to be-
eruelly beaten, ill-treated, or overdriven, abused, or-
tortured, any animal, every such oifender shall for evci-y
ollence forfeit and pay a penally not excoc'ding 5 £.”
In interpreting this section, Kelly 0. P> said in JjJveritt
V, Davies™™ * The mere omission to put an unimal to
<leath, even in a case whcreliunlanily might dictate its-
i)eing done, is not an oilcnce or an act of cruelty \vithiii.

w (1878) 38 L. T. X. S. BGO at p. iUil.
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the meaning of tliis Act of Parliament.” Passive
<fuelty is not an* offence under the Act: Poivell v.

8 P«if/~ar, Government Pleader, for the Crown:— — wiu

Tlie accused iii this case pleaded guilty and admitted

that he had turned out the horse to starve. Ho meant
therefore not only to turn out the animal but also to

starve it. The words “ otherwise ill-treats any animal

in clause (ci) are wide and would include starvatidli of

the animal, because the w™ords “ starvation or other ill-
treatment” in clause (c) of the section show™ ~lat the
Legislature recognized that starvation was one kind of
ill-treatment: see Maluka Goala v. Emperor™K

In Scotland allowing a horse to remain in a cab
exposed and hungry has Leen held to be an ofEence ,
under the Engiisli Act:see Halsbury’s Laws of England,
Vol. I, para. 882, ID412. Besides the Engiisli Act does
not contain the words “ oiherwise ijl-treat

CAY.

Shah, J. .—Tlie accasedin this case has bei'U convicted
)y a Bench of Honoruiy Presidency Magistrates of ill-
treating Ids hor.se on the 21st of May last, under sec-
tion 3 clause {a) of Act XI of 1890. His plea of guilty
is recorded in these terms: “ | admit having turned
my horse out to starve. It was on the road for twenty-
live days.” The question in this application is whether
the conviction under section o (@) is right.

In substance Avhat the accused did was that he
abandoned his horse. After he turned his horse out he
apparently exercised no control over the animal and the
liorse was practically left uncared for in tlie public?
streets. The scction provides,among other things that
#if any j>erson N any street or in any other place”
=whether oi”en or closed, to wliich the public have access,,

w (1878) 38 L. T. N. s. 607. ! (2)'(1905) 3 Grim. L. J. 116. '
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1019 (T: williiii siglit oi' any person in any streel or in any
----------- such oUier place crnelly and nmic'ceasarily beats, over-
hMi-KROT overload;”™ or otlierwise ill-treats"any aninial,”

[liable to piinisliment by way d! fine or iiii-
prisonment. All the acts oi; criieity mentioned in tliis
clause, viz.,, beating, overdriving and overloading
suggest tliat the person, concerned exercises an imme-
diate control over tlio animal at the time. In tlio
present case the accn.sed is said to have iH-treated the
liorse by turning it out to starve.

It was suggested, on belialT oC the accused in the
Qusrse d; the argument, that it woidd not be ill-treating
tlie animal witiiin, the meaning of section P(a) to let it
starve. | am, liowcvel’, not prepared to accept this
argument. It may be tliat wliore tlie jjorson is in a
I"ositiou to exercise conlrol over the animal an 1
prevent starvation, be may cn'cctively ill-treut an aiii-
.mel by starving it.

But it seonis to nre that in the prosentcase tlie accused
ceased to exercise any control over tho animal wlien he
turned it out in tlie streets. In order tliai. he can ill-
treat liic horse under section o (a) it seems to uie

~essential that in l'act he must be in aposition to exercise
control over the animal at tho time ot tm alleged
ill--treatment. Tlie statement ol! the accused is consist.-
ent with liia liaving abandoned the animal altogether.
The Act does not prohibit in terms a total ai)andonment
of the animal by the owner ; and tlie scheme al: tlie Act
does not suggest any such, prohibition.. It is apparently
open to the owner under the Act togot rid of an animal,
if so minded, by Killing it or by abandoning it. It is
clear from section 5 that tlie Act docs not i)roliiblt tlu;
killing of an animal; it x)rohibits the killing of an
animal in an unnecessarily cruel mariner. There is no
express provision relating to the abandonment of an
.animal by its owner.
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It, may be tliat in the case of animals thus abandoned
by their owners in the city of Bom.bay the provisions
of sections™ 52 and 53 of the Bombay City Police Act, IY
of. 1002, may afford some remedy. For iinder tliose
j)rovisions it is the duty of every Police Oflicer and iv*
is lawful for any other person to seize and to take to
any public pound for confinement therein any cattle
found straying in any street, and if the owner does not
come forward to claim the animal, the procedure laid
mdown in section 53 can be followed. Outside the
Presidcnc} Towns, the provisions ol tlie Cattle Trespass
Act may serve the i)urpose more or less to"the same
‘oxteiit as the provisions of the City of Bombay Police
Act just referred to. | do not sup:'gost that the provi-
sions relating to the impounding of cattle afford an
.-.adequate remedy for an evil arising in consequence of
the abandonment of animals by their owners. But I
feel clear that such an abandonment is not prohibited
I>y the Pi'evention of Cruelty to Animals Act : and the
estarvation of the animal after .itis al)andone'd is not
any ill-treatment of the animal by aperson who has
ceased to exercise any control over it. In the present
ecase there is notliing to show, and it is not suggested

in tlie argument before us, that the subsequent concltict *

.of the ac(3used indicated any attempt or intention on
liis iDart to resume control over the horse after he
turned it out on or about the 1st May. | do not think
therefore that the conviction under section 3 (a) can be
.Sustained.

If the evil resulting from the animals being ethus
~abandoned in the streets assumes any appreciable pro-
portion, it would be a matter for the Legislature to
consider whether the Act should not be suitably
amended. e

| would, therefore, set aside the conviction and sen-

tence and direct the fine, if paid, to be refunded.”

BAERE

V.
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1919, Hayward,,!.:—Theaccnsecl Nasir Wazir is a liack-
victoria driver and somcUmo in May lastrtufiiecl liis
liorse out into the street wliero it was subsequently

Nasj® “\..touiid wandering by an agent of tho Society for tlic
Prevention of Cruelty to Animals. Ho admitted at his
trial that he had turned tlie liorse out to starve and on
that plea he was found guilty under section '6(d) of
Act X1 of 1890.

The accused’'s act in turning out his horse in tlie
streets of a large town would no doul)t be ill-treatment
in the ordinary meaning of tho term. But the question
to be decided here is whether it is ill-treatment wluch
has been made i)unisliai)lo by law. It has been argued
tliat his act amounted to mere abandonment and at most

. to a passive ill-treatmciiL simihir to that o' the man
who left an injured horse to die and was li(d,d to liavo
committetl no offence in the eass? of EveHtt v. Darias™
in England. It has Jieen. urged that this X)assive ill-
treatment is distinguishable Troni tho will'ul leaving of
a horse standing without food in a cab in a strect which
was lield to have been an oirence in tlie case; ol Ander-
sou v. WidJU™ in Scotland. It has been argued, on tbo
other hand, that tlie aband.onmentof the h(jrse to starve
come*s within the wortls “cruelly beats,overdrives, ovivr-
loads or otherwise ill-treats” in clause (a) as the words
“has in Kkis j)ossession for sale any animal suiroring
pain by reason of starvation oi’ other ill-tieatuK'n f

- occur in clause (c) and as the starvation Inye resulted
in a street which would bo a })ublic place within tho
meaning of section 3 of Act X1 of 1890.

It seems to mo, however, that abandonment of a horso
in this manner, however morally reprehensible, lias not
been made exi)ressly punishable by law. Abandon-
-anent lias not been forbidden and alon(i would Jiot

(1878) S8 L. T. N. S. 3G0. W (1881) 9 C. of Scss., 4tl. Scan., G.
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umoiint to ill-treatment. It is not akin to cruelly beat- 1910
llig, overclri\*ing, ot overloading, and could not witliout )
strain of language be brouglit witliin the connected ="%"*

wordB “ otherwise ill-treats”. It cannot moreover bo
said, without loose si”eaking, that an abandoned horse
is starved by the man who was xirovionsly I‘s owner,
any more than it could strictI>" speaking ha saiil that a
dismissed workman was being starved by his former-
master. It might, on Ihe other liand, properly be said™iat
ahorse kept standing in acab without food was being
.starved by its driver, just as it might truly be saM thata
workman wiio was being sweated was being starved by
liis employer. It has also to be noticed that starving a
liorse has not been made 53an gjffience. It is no otfence-
under the enactment to starve aliorse in astable. It
would at most be an ofEence to starve a horse on a cab-
.stand "ivlien it might be iDunishable as ill-treatment in a
public j)lace under clause (a) or to offer it when suffer-
ing pain from starvation for sale *in a street \'lien it
would be i)unisliable asan ollence in apublic jplace-
under clause (b) of section o of the Act. It wou”l also
be an otience to use a liorse wliich had become unfit tov =
Avork tlirougli starvation under section 6 and it miglit®
also be an offence to let an animal disabled by starva-
tion, die in a street or other i”*ublic ijlace under section 7
of tlie xdct. But it would, in my oi®Ninion, be an abuse-
t)f oar aiuliority to hold that abandonment of a horse-
Aves an oifence because starvation might result, when,
no express provision has been made to that effect in the
Act and v/hen that Act—XI1 of 1890—has, as indicated,..
heon strictly limited in its operation by the Legislature.,
It should be observed tliat starvation ought not to®
“result in the town of Pomjaay if it were recognized
practically tliat any i)crson might and every police’
oiEcer ought to take any liorse found straying in any
j)ublic iilace to the i”ound under section 52 of the/
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10i0. Bombay City Poli.eo i\oil, IV of 11)02. ii. miiMt <ilso Ix*

~ presmnea that cnei'c Wore good, reakoii« 10r vio rerreric-

EvmioR lions imposed in tlio opci‘ation. dl! tire law wliicli waH lo

Xasir  liaveforco not. merely In Pi*esidency INeaun hut 1dirongli-
out tlie rural districts oi; Lidia.

Cotivictlon. and soifence asidr.
I 1

AINPELLATE CIVIL.

Before Sir Norman Ifacleod, Kl., ChiefJImtiee, and J/r. Jugticn Sfiah.

1910. ~ MANCIIIIARAM BTTI'VvU PATIL and anotiikh (oniaiNAL [)iCKHNi)ANT{?

'8. Nos. 1 AND 2), Apt-kli.,A\NTsDATTU AND two othrhs who writh HIUKU

................... TiiSiii N.'nii: (hiucinal Pf.AINTn"i"s Nos. | to .'i), UrcsiHiINFDKNTK.”

JliZidu Lav'—Budras— Lo.m Kiudiis <f Chanijdov hi the End Khandesh
Dhtfict, lohr.ther Sudras— llkqgitimate sons dlvidiwj j)ropiirfi/ wllh
lecj'dbuate mns, mother v.nlitled to a share.

Leva Kinibirt rusidinijf at Cliangdov in (kc Eaat Khiindoali Dislricl am
- :Sudras.

< ' Under Hindu law, oven when, anion;' the SiidraK, llio illogitimato Bmis

«divide the property with tii(! ienjitiinate Hons, the mother Inhentitled to a sharo.

First appeal against tlio doclyion of J. H. Betigiri,

First Class SLiboi'dinate Judge at DImlia, in suit No. (
of 1914.

ASuit for j)artitioii. '

One Bliiku Pandii, a Patil of Changdev in tlie East
Khandesli Distliet, died ill 1912. He left surviving bim
a son Mansaram, a grandson Bhagwan ivnd a widow
Bliiniabai (defendantsKos* 1 to 3) and also throe illegiti-"
mate sons (plaintiffs).

First Appeal No. 185 of 1916.



