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any knowlegde wliatevcr of Ilio soiirccs Eroiii which.
tiiG money caiHO. It would I)o tiio dooti’iiift
of notice beyond all reasoiml)lo li.nil to liolil th in
sncli circLinisjtances moneys roccivod in abaolnto <?ood
faitli shonld bo oarniai;kod with «onio indopondMifc
ownersliir), bocanBO tlio dcbioi’. wuo wvas also a s ‘I'vmt
oL tlio COHE)UiLiy, coiiiuiitfjod ti " ih oivioi' 10 (liHchiir~o
his obligations.

"Their Lordships will thei-etoro iinnibly advisi> His

Majesty that this appeal should bo dismisse;! wvitli
costs:

Solicitors'for the appellants. Messrs. William A.
Cy”inj) i+ Son.

Bolicitors Lor the respondents : Messrs. T. L. MI=O> .
& Co.

Appeal 1Jishii.™M(;d.

J. V. w.
APPEI.LAIM~: CIVIL.
Dr.foi'o Sit' fJaiil SaoU, Kt., Ckh}/'Jnntice, an | Mr. Jmtlca Il
AI"HARAM. (GVNPATHAM GOU AVO otukiw ( nuioiNAf, Ai-i-lioa.ntt:; )

Art'ELLANTSs TiiH MANAGEII ot' tiik IUKOIIK TKMPLH COMMrTTICM
and OTIRIW (OlUaiNAL OplI’ONKVTS AMO AnDKO |11I'NI-OKHKNE), 1HKSPONDIINTO.'

nUidn temple,—Sanctnarij of the fe.mplc— A.dmsHhm of p>thlic to the mm)-

tiiarij— L:"j}y offees for admmlon not pni‘iiuHHihle— Dakora temjde— Gorsff

ricjhia of.

WIiilHi, fho Sliovakfj were miuui-liig tlio an'.iin of tixi (ompK) u* Shri Jaii-
dihoirR iiji at ])ilcoro, they is”Nifs.l in | nilo;-i levying fees from ilovotooH
and Gora who <Mulorod the aauctiuuy of the liMDpU, known as thu Mij Mandir.
In a litigation iu'ou*ht to test thq valicjjty <f ttioso nilos, the riilos wcro dc-
clarotl invahd ; luL thuy ooutuiuGd to Hul>nikt pending tUo fnuniiif* of Ihti

schenie of: managoinonfc of the tcniplo. When the 8clioiiie eaiue to I)o franied

« Fu-st Appeals Nos. 75, 76, 78-80, 121, 122, 149, 20G and 225 of 1919.
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the rules regarding levying of fees for a(liiiissit«vi into the Nij Manilir were in-
corporated in the rules under the sclieme. Tlie rules ha%ing been objected to
as invalid :(— , *

Held, that the rules prescribing the i>ass Rysteiii were illegal and idtra vires
ill 80 far as they imposed fixed fees in paynient for the passes, Avhether upon
tlie Gors or the general public entitled to worsliip in tlie teiuplo at Dakore.

Appeats from tlie decision of B. C. Kennedy, Dis-
irint Judge of Alimedalnid.

Tliese appeals and applications related to tlio litigatlo*n
tliat had been pending for nearly 100 years between tlie
parties interested in tlie temple of Sliri RancliliOiNraiji of
Dakore. The idol was reputed to have been broagJit
there seven hundred years ago from Dwarka and to have
found a final resting placc in the present temiile which
g5 built about 1778 and to which were assigned the
j-eveaues of the villages of Kanjeri and Dakore by the
(laikwar of Baroda. Early in the following century
disputes arose between the castodiaiis of the idol
known as Shewaks, divided into the three classes Tapo-
(Lhans, Khedawals and Sbrigors, on the one hand and
the guides of the i”Nilgrims known as Gors on-the other
together with the family of the Tambekars entrusted
with the management of the revenues of the villages of
Kanjeri and Dakore. These disputes culminated in 1880
in a suit for settling a Scliemo of Managenient brought
against tlie Shevaks by Bonie of the Gors and the
representative of the family of llie Tambekars of Dakore.
The Shevaks reidied in 1883 by issuing nlUg”
ing, excei™t upon i)ayment for i)asses, entry into the
i ;,-ier sanctuary of the temple known as the Nij Mandir*
", his led to a second siiil; to set aside the rules brouglit
in 1887 against the Shevaks by some of the Gors It
did not however include the representative of the
family of the Tambekars of*DaHore. The.suit of 1880
was dismissed by Mr. P hill]>the District Judge of
Ahmedabad, butwas decreed against the Shevaks in

vm.
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1887 by tlie Higli CourL West and Birdwexxl XT. lield
Lliiit LL6 Siicviiks WGE'6 liiibiO to b ti'ii lind
directed tlie appoiiitnieiib ot a Itocci ver and tlie pmpara-
tion of a Sclieine o, MMiiageirioiib m whi(ih dno coiisi-
dei'atioii was to be paid to tlie position dl; tlio B'levaks
and other persons connected with tliu institution and
tlie establislied practice of the ternplo of Dakore.
Tiie judgment iias been reported in 1. L. R 12 i3oia.
%t7. Tlic snit oi; 1887 wa™ decreed against tlio Blie,vaks
in 1888 by Mr. Dayarani Gidnnuil, Uie District .Judge of
Alini“dabad. Ho held tliat [diG Biievaka ha(Lno right
to insist on payment for passes but tliat the Gors had
the right to enter freely by theniscive« or with i1)ilgrims
known as their Yajin.ans into the Nij Mandir and, had
moreover the riglit to take whatever was put into their
hands by tlieir Yajinans in any part of the temple
according to tlie estabiiHhed practicc of this temple at
Dakore. This decree w;is confirniml in 181K) by Bird'
wood and Parsons*JJ. in the Higli Court. The ju lg~
inent has been reported in 1L L. I{. 15Bom. il I. Meati-
whiie the receiver Laliubliai appointed in th(i suit of
1880 had in 183<5 reissued the rules prohibitin.”, except
on payment for passes, entry into the Nij Mandir. The
llors objected that this was an iniiringenient of tlieir
rights establisheti in the second suit before Mr/ Daya™
rani (lidumal, the District .Tinjge of A.hmodal)ad» anti
recognised by the High Court. The objections, however,
wore overruled on the ground that the Keceiver’s action
was unobjectionable pending tlus settlement of the
Scheme of Management. Tliis v¥eH decided, in 1891 by
Mr. McCorkcU, tlie District Judgo of Ahoiedabad, and was
"Coiiiirnied in 182:2 without reasons stat(3d .by fdo High
Court. TJie succeeding lveceiver Hardoram Bubniitted
in 1890 a detailed report on the altairs of the temple
and subsecjuent reports were submitted by subsequent
Heceivers but it was not till 1808 that a Commissioner waa
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=xippoirited to exaiiiiae tlieir accounts by tlie Districfc
Jiid.”o of Aiiinodabad. Tiio decree passed in the main
siiit by tlie Ooui't was in 1899 confirmed by
tlie Privy Ooiincil. The judgaient is reported in 1. L.
Il. 2t B3r. 50. The OoniQiissionei* submitted a detailed
report in 1902 and thereon a detailed. Scheme of'
Mun I"einent was drawn up In 1903 by Mr. Batcnelor,
the District Jad™e of Ahinedabad. A fresh Scheme
however was prepared in 1906 on behalf of the parties
on appeal by Mr. Hatanhil, pleader, representing the
Advocate General and was in the same year sanctioned
subject to some nn~diiications by Jenkins 0. tT. and
Aston J. in this High Court. The Scheme was con-
iirmed subject to some minor modifications in 1912 by
the Privy Coancil. The judgment is reported in
15 Bom. L. U. 13.

. The Scheme of Management as settled by the Privy
mCouncil is printed at 15 Bom. L. li. at page 15. Under
=clause 12 of the Scheme, the Dakore Temple Committee
were empowered to make rales for detailed working of
the management of the temple. These rules were frame'd,
and snbmitted to the District Court at Ahmedabad for
sanction. The District Judge after hearing all the
parties alEected by the rales, confirmed the rules sub- '
Ject to certain modifications. The sanctioned rules
embodied the pass rules also.

Tiie parties affected by the rnics preferred appeals
to the High Court. They also presented applications
.against the rules by way of caution,

G. S. lUio, for the Gor appellants. -
B. G. liao, for certain Gors.

H, V. Divatia, for one & of Gors.
G. N. Thakor, for another set of Gors.
G, S. JRao, for Tambekar. ' -
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i9iy. Setalvad witli M. K. Mefha, for Nipocllian Sliovaks.
P hwcrarlty with if. W. Pradhan”™\ov 8liri<:?or Shevaks.
AR N. K. Mehta, for Kliedaval Slievaks.
1Sy Jaijakar with Uatcuilal Ranchlioddas, foi- the
°f T Dakoro TemiJle Coinniittee.

T empmgc

CWINKK  -blrarifiman with G. N, Thakor, foi' tlio (leiierat
Public.

The judgment of their Lordshii)s, oi which the follow-
ing is the portion dcaiiiig witli the question oil the-
validity of the rales, was delivered by

Hayward, J. :(—These appeals and applications relate-
to the rales which have been framed under clause 12
of this Scheme and sanctionod in 1911- by Mr. Kennedy,
the District Judge of Ahaiedabad. The appeals have
been hied as appeals from orders in ex:ecacion passed
under clause 112(7) d! the Scheme by cue Districi Judge,
of Alimedabad. We think wo ought to deal witli ihem
as such as no objection has been taken. No orJers need
therefore be passed ou ihe applications liled* 7//; majore
caiitela ' as api*Mications under clause 20 of lhu Schciuc'
reserving general i>ower of interference to the High
Court. Wo have heard Sir Cliiinanlal Setalvad on
behalf of the Tapodhan Slie\'aks in appeal Ko. 80 oi; 1915»
Mr. Mehta on behalf of the Khedaval Shevaks in appeal
No. 790f 1915 and Mr. Inverarity on behalf oi; tlie tihrigor
Shevaks in appeal No. 78 dl; 1915. Weliave heard Divvau
Bahadur Rao on behalf of the Tarwadi Mewada (iors,
represented in the second suit, in appeal No. 121* oi’ 1915,
Mr. B. G. Rao for other Tarwadi Mewada ("ors, so
represented but by mistake struck out of tliosvi proceed-
ings by the District Judge, in appeal No. LAl of 1915,
Mr. Divatia on behalf of cthdl' Tarw idi Mewada Gors,
not so represented, in appeal No. 75 of 1jI5 and Mr. Tha-
kor on behalf appargntly of an altogether dilferent
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groiij) of Gors in appeal No. 76 of 1915. We liave lioard
Divvan Baiiadcir Hap again oil behalf, of the represent-
aiivw' ol the i'amiiy of Tainbekar in appeal No. 121 ot 1915.
We have on behait of the Tempie Committee heard
M*, Jayakar and ilaally on behalf of the general pui)lic
tlie xI<i7Ocate General. The contest has been mainly
over fiie rules restricting by payment for passes entry
into tiie inner sanctnary of the temple known as the
Nij.Mandii:. Blit. this was the very dispute between
tlie Suevaks and the Tarwadi Mewada Grars decided in
the other suit by Mr. Dayaram Gidiimal, District Judge
of Ahmedabad. He observed in his judgment : We
have almost unanimous evidence to the eifect that
before the Shevak-? made their rules in 1883, their per-
mission for entering the Nij Mandir was only taken at
the ti ™ of tlie Slicribhog Dirshan and at no other and
even at Sixrih >r /ime no lixed fee was ever demanded
or pair lid iriin “Bur. altiiougli every one could
go iiiu) me Nij Mandir every ™one could n® go
up on the Binhjisan. Tiie idol wears ornaments
worth a0.).iD laicd......... It stands to reason tliere-
fore tnir, permission should be talien for mountin;” tlie
platfor n. Inis nea.led by those who want to do Paneli-»
amrit or Kesar Snaa or Oharana Sparsh. The regulation
of tUe'i ™ nast ill rhe nature of thing.r H?. done by

Shevalcs in attendance............. The condition regard-
ing cleanliness does not ai:>pear to liav.e been rigorously
enforced but there is ijo doubt tliat Sliovaks are entitled
to refuse permission to anyone not following the usual
rules regarding personal cleanliness...... The SheA”aks
are to see to decency in worship bat'this power does
not mean that they can make a sweeping rule demand-
ing tickets and fees for entrance. | therefore liold that
accorclfng to the established }"5ractice of the institution
the Gors were not prevented from entering the Ni]
Mandir w'lienever it was oi”en or doing any Dharina

ILE3—3
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Kriya iii tlie said Maiidir but that whenever such Kriya
had to bo perfonued on the Sinliasan permission, express
or implied, used to be taken from tlie Shev/"iks in attend-
ance, wldch permission was never refused to decent
worshippers.” He then proceeded to show tliat tlie
Gors were before the rules free alstj to enter for Bai-
shaji or Dharma Kriya witli their Yajmaiis and that
before J85 the Shevaks had no rigiit to demand moiit'y
from them as entrance fee for tlie Nij Manclir. He
next discussed the question whether the Gors could
take whatever was given to them by their Yajmaiiii
in the-Nij Mandir and came to tlie conclusion that
they c()uld whether given inside or odtside the Nij
Mandir and lie remarked thai “ it could appear
from some of the witnesses tliat they consider it a
matter of crmscience to i)ay the Gor in the Nij Mandij*.”
He also stated geneially : “ Ther * is therefore not
the least doubt that before cvery Hindu
( exce])(,ing certain low caste people like Mochis, &c.)
could go freely‘into the Nij Mandir.” He then
consideied wljether the Slievaks liad any right to
‘Change the old practice ol' the instil utioii and frame the

rules of 1883 for lixed fees and wrote: “All 1 can
usay is that nothing can be more scaadalous, nothing
more iinjustillable............ They have pi-omulgated these

novel rules which would make the hair of any Hindu
loving his country’s institution to stand on end. Such
open sale of Darshan tickets has never been practised
amyW here and not a single witness except the 3 of- |
infatuated ones, who said the Shevaks were owners......
<;ould say a word in favour of the Shevaks' power to
frame ruch rules.” These conclusions were confirmed
and even extended by the exclusion of the exception in
favour of the Sakribhog Darshan by the High Courl;.
Birdwood J. observed : “tdie Slievaks are not tliewners
of the temiDle...... they are liable as trustees to render
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‘tin account of tlieir management. This was tlie position
assigned to them by the judgment in Manohar Ganesh
Tanibekar y. Lahlimiram Govindram”™. And we do
not think that by virtue of their office, as defined in
that case, they have this authority to levy fees in respect
mof any public religious services held in the temple

4xnd Piirsons J. remarked : “ Such of the rules which
forbid admission into the Mandirs, except on the produc-
tion of a pass to b3 obtained on payment of a fee, are
uadoiibtedly illegal and ultra vires. Rales can be
made and enforced by the Shevaks to ensure good
7order and decency of worship and to prevent over-
crowding in the temple, but subject to these rules the
right of entrance into a public temple, splch as the
present, for the purx30ses of worship of the members
of a caste entitled there to worship is a free right and

cannot be prohibited or sold””\ No appeal was made’

from this decree of the High Court to the Privy
Council. It has however been argued on behalf of the
Shevaks with the support of the* Temple Committee
"ihab the rules have been validated by having been in
force since 1883 and by having been revived in 1888 by
the Receiver in the present suit Manohar Ganesh Tam-
Dekar v. Lakhmiram GovinclramP™ with the approval of
Mr. McCorkell, the District Judge of Ahmedabad, and in
1892 of the High Court and by having been contimsed in
‘force pending the framing of fresh rules under clause
12 (4) by the provisions of clause 13 of the Scheme of
Management prepared in 1906 by the High Court and

finally sanctioned in 1912 by the Privy Council. It seems '

to U™ however that these arguments have no solid
~oundation as urged on behalf of the Gors and the
general public. The radical objections to the rules
have been repeated by Mr. Kennedy, the District Judge

of Ahmedabad, thus : “I’he”irst question then as regards
(1887) 12 Bom. 247. W (1890) 15 Bom. 309 at p. 318.
<9 Ibid, p. 321.
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these rules is the pass system. TJierc is no objection to
the pass system itself by wliicli only ,passjioltlers are
admitted with certain exceptions into tiie Nij J\landir
and where special passes are Jssiied f'or pai*ricnlar acts
of devotion. Bat a great deal d; objection is raised to
the levy of fees for the passes. It doi'S <chmu 10 Mg
somewhat of a scandal that the opportunity of ac((uir-
ing religious merit should be sold in tiiis way formally
and Mkedly. 1do not suppose any othcr temple i;i
India does anytlnng of tlie sort. There are fees no
doubt levied at other temples ad valon'hi of the reli-
gions"benefit but these are secidar taxes imposed by
the Government.” He did not coiiside-r tlu; levy of
fees necessary to revent overcrowding but did not
press his objections in view of the fact that the levy
had been practised for at ieast 30 years and was strong-
ly favoured by tlie Tompie Committ(e. lie faiUd
however to notice .tliat this practice had W (fiieslion-
ed fraii?, the very oul.”et and liad l)een (h'clared illegal™
and in ilie other snit by liis pi-e<k>cessor
Mr. Dayaram Gichimal and In bS88 and, in Lsl)) by the
High Court. Its revival or rutiier sui'vival inuhn* tlie
Receiver from 183 in tlie present suit was a (iCjnporary
arrangement pending the settlement of tiie Sclnnn™ of
Manjigement and was so sanctioned by M* Dayai-ani
Gidumal’'s successor Mr. McCorkell in 18H and in
1892 by the High Court. It was similarly permitted,
as a temporary arrangenunit only pinuling the
framing of regular rules under clauses 12 () and I'>
and Schedule 5 of the Scheme in IUOG by the High
Court andi.n 1012 l)y the Privy Couucil. It s(‘ems to uh,
therefore, that the rules prescribing tlu: pass syBteni
have been shown to bo illegal and ultra vires in so fur
as they have imi)osed fixed fe'es in payment for tlie
passes, whether upon the Gors or the general public
entitled to worshij) in the temx)le at Dakoix'. It luis to®
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be reiiiemberocl (luit tUe rules when sanctioned becomc
;a pai't of tlie Sclienie oi! Managemeiit under clause 12 (7)
sul)ject unller clause 20 to tlie contr()l of tlie Higli
Courfc and that it was proAdded that the Scheme should
18 in accordance wi(h the establislied practice of thc™
Institutioii by the preliminary judgments l)otli of the
Higli Coart aiui. of the Privy Oouncil. [ His Lordsliip
tlien pi'oceeded to discuss the rules in detail.]

Order accorcNufjlj/.
‘ R B.

CRIMINAL EBTISION.

Before Mr. Justice Shah and Mr. Justice llayimnl.

EMrEROE u NASIR WAZIR®

J?rcve>ii‘ion of Cruelty to Animals Act {X lof 1S90), sectioti 5 (a)— Owner of
a horse— Oicner turning out the horse on a street— Horse foionl In a starving
m condition— Cruelty to animals. %

Tlie accused Avho OAvnecl a horse abandoned it by turning it out on tlie street.
Some days afterwards the horse was found on a street in a starving condition.
The accused was thereupon charged with the .offience’of ill-treating the horse,
under section 3 (a) of the Prevention of Cruelty to Animals Act, 1890 :—

Held, that the accused could not bo convictcd of ill-treatment under sec-
tion 3 (a) of the Prevention of Cruelty to Animals Act, 1890, Ik it was
messential under the scction that in fact the accused should be in a poBitioii to
=exercise control over the animal at the time of the ill-treatment.

This was an application.in revision against coiivictioji.
and sentence passed by a Bench of Honorary Presi-'
deucy Magistrates in Bombay.

The accused who was a liack-victoria driver owned a
liorse. He abandoned the horse by tiiriiiiig it out on
the street on the IsI® Miy 1919. The horse roamed

caboiit the streets in a starving condition till tlie 25tl|L

Criminal Appldeation for Revision No. 164 of 1019»
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