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1919. and thaf tlie correct view of tlie matter was taken

—-̂-------- tyy the learned Sessions Judge. It wenld appeiir that
there is no provision Teqniring that the divorce sliould

In r# ’ ̂  be pronounced in the presence of the wife or tiiat it
Should be im^iediately commuriicatc^d to lier under 
Mahomedan la,w, and these views find support in the 
recent-decision of Sarabai v. Rabiabai^  ̂ in this Court, 
which was approved by the Calcutta Hî :,di Court in the 
case orFiil Chand v. Nazab All Cliow(lhrjf̂ \̂ and by 

^ the Madras High Court in tiie case of Asha Bibi v. 
K'adir Ih't^him Rowtlier̂ '̂̂ ,

The rule, therefore, should in my oinnion be dis­
charged.

Eiilo dificharged.
^  "  K. R.

APPELLATE CIVIL.

• B efore Sir Norraan Macleod, K l., C hief Jtistice, and M r. Jmtica He.atnn.

1 919^  * ]^p ^ N aA V D A  BIN S A N D Y A W A N G A V D A  GAVDATi (ohioinal Opponknt

July 25. No, 2), A p p r lla n t , v. R A M A N G A V D A  b i n  V E N K A N G A V D A  G A V D A R
AND ANO’f n B R  (OUIQIHAL APPLICANT AND OpPONKNT NO. 1 ), R k RI’ON D BN TH .*

"  Civil Procedure Code {A ct V  o f  190S), Order X X I ,  Rule, 89— Auction mln—
• Application made to the Mamlatdar to set aside sale— Mamlatdar not a Court

within the meaning o f  Order X X T , Rule S9— Application mmt he, made to 
Vivil Court— Limitation A ct ( I X  o f  1908), Schedule I , Article 160.

A .n  application by a jiidgrnont-debtor to have an auction nalo hold by tlio 
Mamlatdar set aside under Order X X I, Rule 89, Civil Procedure Code, 1908^ 
must be made to the Civil Court. A  Collector or other Revenue Officer cannot 
be considered as a Court within the meaning o f  Order X X I, Rule 89 and 
therefore, the judgment-debtor who presents.his application to the Colloctor 
cannot stop limitation running against him.

(1) (1905) 30 Bom. 537. («  (1908) 36 CaJ. 184,
 ̂ (3) (1909) 33 Mad. 22.

•jSetiond Appeal No. 416 o f  191Q,
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S e c o n d  appeal against the decision of E. ClemeMs, 1919-
District Judge of Dliarwar, reversing the decr*ee passed

Tipan-by V. V. B^pat, •Subordinate Judge of Haveri. qkvdk

Application to set aside sale.  ̂ B a m a n -

In execution of a decree obtained by tĵ e plaintiff 
1910, the oi>j)onent No. 2 purchased the property at the 
auction sale for Rs. 151 on the 23rd March 1915. , •

On the 15th April 1915, the applicant-judgment-debtor 
deposited Rs. 154-12-0’ in the Mamlatdar’s Office and 
applied to the Mamlatdar to have the sale set aside. ——.
The application was rejected and the applicant w*as 
referred to the Civil Court. The Court was closed for
Summer vacation. It re-opened on the 19th May and
the period of limitation expired on that date.  ̂ ^

On the 13th July 1915 that is more than three months, 
after the auction sale, the judgment-debtor presented * 
an application to the Subordinate Judge to set aside the 
sale. • •

Opponent No. 2, the auction-purchaser, replied that 
the application to the Mamlatdar was not according to 
law, that the application ought to have been made to*  ̂
the Civil Court and that it was barred by limitation. ,

The Subordinate Judge disallowed the application as 
time-barred on the ground that it was necessaryIbo make 
the application to the Civil Court under Ojrder XXI, *
Rule 89, Civil Procedure Code, 1908, and the period 
of limitation governing such an applipation was thirty 
days from the date of the sale under Article 166 the 
Limitation Act, 1908.
* On appeal, the District Judge reversed the order 
holding that the application and deposit of 15th April
1915 should be regarded as ftiade in Court. He relied 
on Mathuji v. Ko7idafi^.

0) (1906) 7 Bom. L. R. 263. ^



GAVDA.

1919. (5p]3oiî nt No. 2 appealed to tho Higli Oonrt.
T i p a n -  s . Y. Ahhijankar, f o i ’  t h o  a p p e l l a n t ^ — T  H u b n i i t  t h a t

GAVDA t h e  a p p l i c a t i o n  b e i n g ' m a d e  a f t e r  t h i r t y  d a y s  f r o m  t h . e  

l U A fA N -  • d a t e  o f  t h e  s a l e  i s  h a r r c d  b y  l i m i t a t i o n  : s e c  B e c t d o n  3  

S u 'd  A r t i c l e  1 (:)|  o f  t h e  L i m i l - . a t i o t i  A c t ,  1 ! ) ( ) 8 .

The reasoning of tlie lower Court that tlie (h‘h:ytiii«’ Ckf 
the pel'iod of limitation from the Civil Proceduro Code 
and incori^orating it in tho Ijimitation Act makers no 
cliunge in tlie law, is not correct. When a period ot 
lijjuitation ia prescribed hy IvIk' schedule, it comes within 
tlie operafc'ion of section 3 of the Liiiiilation Act, and the 
Coui t lias no option but to dismiss tfie ap|)lication made 
after the period of limitation, wliilo it would not lie so 
if the period be in the Civil Proceiliu’e Code,

Secondly, tlie rules made under section 320, Civil 
Procediii’e Code, 1882, do not create, an impression, 
as observed by the lower Court, that the applica.tion and 
the dei5osit may be 5nade befoj-e the Colhictor. This 
contention of the lower Court was negatived in PUa v. 
ChwdkiiŜ K Apart from the fact that the rule was 
made before section 310 A came into force, it cannot 
be implied that the rule gave power to the Collector to 
set aside sale. In fact the terms of the rule preclude 
such a doiitention.

*

G. S. Miilgaonka7\ for respondent No. 1;—We submit 
that an application made to the Collector is an applica- 
tiron made to a Court. Rule 17 of the Rules was made 
before section 310 A of the Civil Procedure Code, 1882, 
came into force. That rule gives power to the Collector 
not only to receive the deposit but also the application 
and is still in force. See Matjmji v. K.ondajiS*'̂

Secondly, the axDplication is not barred as the provi­
sion of limitation is equally authoritative whether

'iD (1906) 31 Bom. 207. ' (1905) 7 Boia. L. K, 263.
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appearing' in the Limitation Act or in the Civil Psoce- 1919-
dure Code. The chano’e in the hiw woiikrnot ailect

T i p a n -the result, • g a v d a

• V.

M acleod , C. J. :— This was an application by the-* R a m a n -  

judgment-debtor to have an auction s|le held by *tke 
Maralatdar of Hangal set aside under Order XXI,
Rule 89 on the ground that he had deposited  ̂in the ,
Mamlatdar’s ofiice Rs. 151-12-10, including 5 per cent. ^

.of the purchase money, and liad applied to the Mamlat- 
dar to set aside the sale that was held on the’loth 
April 1915, but was referred to the Civil Coî rt. As ̂ he 
Court was closed and reopened on the 19th May, the 
period of limitation exiDired on the 19th May, but the 
ajDplicatiou was not made until the 13th eTuly. It was •% 
then argued that the application to set aside the sale * 
made to the Mamlatdar was an ax:>xilication to the Courl, 
and that therefore it was within time. The trial Judge 
disallowed the ai>i)licatioQ, and this order was reversed 
ou appeal mainly on the aifthority of Mutliuji v.
K o n d a j , where it was lield by the Court that the 
application and deposit to* a Revenue Officer should be 
looked to on the question of limitation. That decisioh  ̂ ^
was under section 310A of the Civil Procedure Cbde-'of• ••
1882, and the learned Judges thought that having 
regard to the words of that section the esseiTtial fact 
upon which the action of the Court was to depend was •
the deposit within 30 days, and not the fact that the 
application was to have been made within that period.
But now the period of limitation for an ai î l̂ication to 
set aside a sale is transferred from the Civil Procedure 
Code to the Limitation Act, and it is expressly 
provided that such an application must be made within 
30 days from the date o! tiie sale. It has been argued 
that the Collector or the Mamlatdar or the Revenue

~ W (1905) 7 Bom. L. E. 263.
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B a m a n

OAVDA.

1919. Officer executing a decree comes within ttiie definition
■---------  of the word “ Ooiirt,” h o  that this application was
qaTda made within tirne. Now it is obvious tbat the Revenue

Officer under the rules passed under soction of the 
'  old Code, which are still in force, has no power to 

ctinsider an ajfplication to set aside a sale. If the 
application be made to the Collector or other officer
within4he time limited by law, then lû  sliould refer
the applicant to the Civil Court. That, as I read 
Rule 1 /o f the Rules, means tliat the Collecter or other* 
officer cannot be considered as a Court within tlio 
meaning ot Order XXI, Rule 89, or the corresponding 
section "310A of tlie old Code, and therefore the 
judgment-debtor who presents his ai>plication to the 
Collector cannot stop limitation running against him 
unless, after having been referred to tlie Civil Court, he 
presents his application there within 30 days. He is 
not protected by section 14 of the Limitation Act 
which only excludes îme during whicli a party has 
been prosecuting with due diligence another civil 
X>roceeding whether in a Court of first instance or in a 
Court of appeal against his opponent. But I see no 

' hardship in this. It is q_uite cleai  ̂that the application 
to set aside the sale must be made to the Court. I'hc 
party desiring to make that api)lication has 30 days 
witliin which to make it. If he makes it to a Collector 
or a Revenue Officer so shortly before the period of 
limitation expires that he has no time to go to Court 
then that is his own fault. Here in this case there is 
no hstrdship whatevcsr. The judgment-debtor had over 
a month in which to present his application to the 
Court after he had been referred to the Court by the 
Mamlatdar, and he did not rchoose to present his 
application untilJuly. In my opinion, therefore, the 
order of the lower appellate Court was wrong. Wo 
allow the appeal, set aside the decree of the lower
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appellate Court and restore that of ,tlie trial Court 1919. 
with costs.

VOL. XLIY.^ BOMBAY SERIES.  ̂ 55

T i p a n -
GAVDA 

V.

QAVDA.

H eaton , J. :—I agree. Primarily an application 
under Order XXI, Rule 89 of the Civil J^rocedure Cod̂ . R a m a n  

must be made to the Court. The application in this 
matter was undoubtedly made to the wrong person in 
the first instance, and not made to the Court until long 
after the time allowed; unless the Collector'*or the 
Mamlatdar can be regarded as authorized to receive 
such applications on behalf of the Court. W« are ask'ed 
to infer such authorization from Rule 17 of the Rules,
It seems to me this Rule can best be read as meaning 
that the Collector should not receive applications, but 
should return them to any one presenting them to him 
with an intimation that the persons presenting them 
must go to the Civil Court. On that interpretation of 
Rule 17 it follows that this appeal must succeed, and I 
agree with the order proposed.

Decree reversed.
J .  G .  E .

APPELLATE CIVIL.

B efore Sir Norman Macleod, K t , G M ef Juitice, and Mi\ Jmtice Heaton
•

J A G A N N A T H  .a n d  t w o  o t h e r s ,  s o n s  a n d  h k i r s  o f  t h e  d k o e a s e d  

K A S H I R A M  M J fN iR A M  T A M B O L I ,  m i n o r s ,  b y  t h e i k  o t t a r d i a n  

TH K IK M OTHEB H I R A B A I  (h E IR S  OF O E lO lN A n  P lA I N T I F F ) , A P P E L L A N T S ,

V.  S H A N K A R  v a l a d  G A N P A T  S H I M P I  a n d  a n o t h e r  (o B ia iN A i.

D e f e n d a n t s ) ,  R k s p o k d k n t b . ® ^  ,

Indian Evidence A ct ( I o f  1872), nection 92, proviso 4— Contract o f  viorigagc 
— Oral evidence led to prove discharge o f  mortgage debt hy paym ent o f  a 
amaller Bum o f  money than actually due—~Inadmismhility o f  iuch evidence,. ^

•
♦ ^ p ea l ^o , 29 of uiider the Jjetters Pateot, *


