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VALLI MAHOMED ABU (Ai-i'isllant and Defendant) u." BEimiOLU ^919.
IIEIF AND ANOTIIHH (R kSPON’ DKNTS AND PLAINTIFFS).* 27

D ehlor and creditor— Creditor, an a lien enemy firm — Interest on d elt— 'Debtor 
not entitled, to claim suspension o f  interest from  the date o f  outbreaJc o f  war 
to the dale mhen the enemy firm ohtaim a license to trade.

W here a person indehtiHl to an alien enemy had paid interest in"respect o f  a 
transaction cnterod into boL'oro the outbreak o f  hostilitiea and sought a refund 
o f  tlio amount paid for the period botweeii tiio outbreak o f  lioiitilitiea and tho 
date o f  a license to trade obluinod l>y the enemy lirrn, ^

' .Uekl, followin^i tho opinion exproHsed in llufjih Stevenson and Sons y.TS^tienge-  ̂
sellschaft F u r  Cartottnaijen-lndiistriei^^ that ho was not entitled to such 
refund, as there was no auspen.sion o f  iutereat in respect o f  au(5li transactions • 
dining' that period.

Suit  on promlBsory notes.

The pUiinfcifl'B were a iirm doing biisinesB in Hamlburg 
and Bombay in tho name of Buive and Eeif of wliom 
tlie formet,’ was an AiiHtrian and the latter, a natura
lised Englisliman. The defendant was *a trader in 
Bombay who used to iigiont x)iece-goods from Bradfoi'd 
and other cities ihroxigli the 3)hxintiffs’ firm in Bonibay.

♦ - m ■ .
*•' (X C. J. Suit No. 703 la iG  : Appeal No. 17 o f  J^I8.
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1919.̂  The partnership between the plaiiitilTa was (l isHolv(Hl on
■ "the 10th of Aligns^ 1914 by the outbreak of wai’Jx'-twcuMi 

Great Britain and Austria ; but the plaJiitiir Itiul' 
a--,naturalised British subject ids rospi’cscntatiV(i in

• BoFiJ^ay was granted a license on the-Dtli l<\‘l)ru;iry 
19.1.5 to conclude'tihe firm’s indent traiisactiions.

On the" 1st of December 191(> the plaijitiffs (inn filed 
two suits through their OOicial jjiciuiclaior agaiiis(, llu‘ 
defendant in tJie Court of Siunil Causes, IJoiiihay, on 
two promissory notes passed, by the ([(‘I'cMulanl for (In* 
'unlaiice of tlxe amount of invoice value of the jLi'oods 
slipplied 1)0 the defendant. Botli tlie suits W(M’o (I'ans- 
ferred to the High Court .for ( rial.

The defendant in his writtou statcMiionl. conlciuied 
int£7̂  alia tliat the said promiasoiy notes wei*(‘ n<*(. passed 
for moneys lent and advanced to li i ni by (he. i > 1 a I n 11 (Vs 
but were signed in favour ot (lie j)ltiinti(l's by way of 
collateral security in pul’suauce of the j)racl,ice pi’(^vail- 
ing in tlie course of dealings wi(li the plainlill's tbi'ouLi'lf 
whon\he used to indent; for goods from ( inn‘ (o (iuie: 
lik-at the defendant had no(. kej)t sepai'al.o acc(»un(s <i|' 
the indents but had kept one general atu'onnt of (In* 

'  dealings witli the plaintiffs ; tliat (heaccount in (-(‘spoct 
~ of the said dealings had not been made up sini'o !'.)()'.) 

and that if a iDroper account was takeji a lurgt', sum 
would be found due to the delendant by tlic jjlaiiililVs,

By consent of parties, both the suits were jnMerivd (n 
the commissioner for taking accounts from I!)()ll up t(> 
the date of the decretal order of refei-ence. The (;<nn> 
missioner Qertified and reporled lhai (bei-e w a s  dn,> 
from the defendiint to the plaintilVs tht‘ sinn tU’ 
Rs. 1,983-11-3 for principal aTicrinteros(. uj) (o ihc.'JOihof 
Octolier 1917, the date of (,he consent decn-tal order <tl' 
reference. The defendant took exctiptions (o (he ciuh- 
missioner’s r«̂ port, contending inter alia that so «iuch
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of tlie interest as related to tlie period between tlie date-s *1919. • 
of the declaration of war and 27th February 1916, the * ' 
date of tfî 3 letter from the Oontjroller of the plaintiffs’ mIhomed
firm to the defendant demanding payment was n(it „ '”■A  1 I X i 1 T  ̂ n . o -C BeRTHOLD•cliargeable to tJie defendant.  ̂• Keip.

His Lordship, Beaman J:, Jield that the defendant 
was entitled in tlie account to deduct any intej;ost î aid , »
to tlie plairrtilfs between the 10th of August 1914 an(T 
the 9 th of February 1915, tihe date on which ffiie repre
sentative of the enemy firm, the plaintilfs, first obtained •
a license to trade. r # -

Tlie defendant ai‘>pealed and tlie plaintiffs  ̂ filed in 
cross-objections.

r r
Taraporevala with Desai, for the api^ellant.

r

CoUmcm with R. D. N. Waclia, for the respondents.
The following authorities were referred to in argu

ment :—Padgett y. Jamslietji \ Du'BelloixY. »
Lord WaterparU '̂̂ ', Iloare v. Allen̂ '̂̂ ; Foxcraft v.
Ncifjlĉ *̂ ; Broiun v. Hiattŝ ^̂  -, Hugh Stevenson and Sons *
V, Aktiengesellschaft Fur Cartoyinagen-IndUsti'ieP^
United States v. Grossmayer' '̂ î Ward v. Sm*lĥ '̂̂ ; -  ^
Wolff V. OxholnP  ̂ an d  Disting ton Hematite *'Iron̂
Company  ̂Liynited v. Possehl ^ Co.̂ K̂ • "

S c o t t ,  0 .  J . :— The only question to be decided on the . 
cross-objection is whether the learned Judge in th  ̂ ^  ,
lower Court was right in holding that the defei\dant .
was entitled in the account between the par.tijes to a v
refund of any interest paid between the 10th of August ; ■
1914 and the 9tli February 1915. The former date is

a) (1916) 41 Bom. 390. ,   ̂ (0) [1918] A. 0. 239 at p. 245. " v'
(2) (1822) 1 D. & R. IG.  ̂ (1869) 9 Wall. 72. r
(3) (1789) 2 D#llaH 102. (isGB) 7 Wall. 447 at p. 452.
W (1791) 2 Dallas 132. ' (1817) .6 M. & j?. 92.
W^1872) 15 Wall. 177 at p. 185* [1916] 1 K. B. 811, *
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taken as the date of tlio outhi’cak of war iK't.wecn 
'  England and Anstria and tlio latter is tlû  (hUo when 

the first license was grai;(e(I to tlie pla inti frs’ r(vi>i'('H(‘nta- 
tive in Bombay to conclude (lieir iiidcnt transactions, 
Theŝ e transactions wore—so far as is iiuLica,t(‘d by tli<> 
sx^gcinien indent pnt in—Indents siMit IVoin l5onil)ay to 
Bradford for goods from the plaintiffs’ firm at Unit, 
jilace. One of the plaintilfs, K(‘if, was a, iiatiii'alist'd 
British subject. The i)art;nersliip of th(‘. plaint ill’s btsing 
between an Austrian and a naturalisod Englishman 
was dissolved by the 0nthreak of war but the plaint iff 
Keif was granted a license under tiie proclamation of 
the 9th September 1914 in England.

Whether any of the contractus to whicdi i ho accounts 
between the parties relate wore illegal having regard 
to'tlie terms of this Proclamation has not been esta
blished and the only question for consi(l(‘ ration is, as 
above stated, whether the ol)ligat ion, to pay inlAUVst 
was between certain dattjs suspended.

The learned Judge followed t.o a. liniitAul extent a 
previous judgment of Macleod J., who thought, the 
plaintiffs’ Bombay firm was a branch of their Hamburg 

, flrm,'^nd held there was a suspension of the obligation 
•to pay interest; he was of opinion thiit if the dereiidant 
had paid money due to the firm in Bombay be won Id not 
have been doing anything which involvc‘d a penalty 
but was entitled to withhold it unt il satisfied tliat it 
would be retained in safe custody till the suspension 
of liostilijies. In so holding lie applied certain Ameri
can cases of which Broivn v. Hkitts^\ ;i decision of the 
Supreme Court of United States, is the weightiest. 
These decisions have, however, been (|uest ionetl in Hugh 
Stevenson and Sons v. Aktiemg^ellHchaft Fuv Carton- 
nageyx-hidustriê '̂̂  by several of the La^" Lords ; see 
pp. 255, 2q9.

W (1872j 16 Wall. 177. W [1918] A. C, 25i> «t p.
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Moreover, id tlic Supreme Conrfc of the United States *1919.
it has l̂ eoii hslcl that wliere the debtor resides in the •
same coimivy as the creditor qr his dtdy authorised Mauomkd
a/jfoiit, provi(kHl sucli a<?eid. was appointed before tl)4i! „

”  ’  B k u t h o l dwar, interest oa a debt:, is not suspended hy the : Bkif,
see United HlateH v. Gros.̂ ‘}}ia)jf>r̂ '̂>* and Ward ,v.
S)}iliIiPK III the ])resent case tht̂  branch firm of the 
piaintiirs to whoso ri'presentative the defendant paid-« 
i uterest was established long b('fore the war. •

We think the safest coiuN-̂ e is in tlie circumstances •
(io give eil'ect to tlu' opinion indicated the 4jord- 
Ohancellor in Huf/h S/evenmnand that it ils
ditliciilt to see on wliat principle interest (particxdarly 
wliere, as bere, it is stipuhited for by the contract) is , * 
to bo Eoi’ft'ited it! private j)ropei'f}y is to be respected,

In the present c*ase it may bo that even according to 
the proi>osit ion. laid down f)y Macleod J. the money
paid waH Jiot wrongly paid and •therefore could not be •
recovered back.

We allow the cross-objection and delete the cl?Mise of- 
the decree which varies the commissioner’s report. •

The result is t.hat tlie appeal is dismissed with costs'/ ^ 
and the cross-objection is allowed with costs.* ^

Solicitor for appellants : Mr. 31. B. Chothia. ,
Solicitors for respondents ; l̂ lessrs. Little <̂* Co. ♦ /

Appeal dismissed and crosS’̂ oh/ecUon allowed.

O . G . N ,

a) (1800) 0 Wall. 72. C2) (18(58) 7 Wall. 447 at p. 452,
(3) [ I 9 1 8 j  A .< ;. 239 a tp . 245.


