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point, and I refrain from exx^ressing any definite opinion 
thereon.

I concur in the order as to costs.
Answey' accordingly.

R. R.

APPELLATE CIYIL.

Before, Sir Noriiian 2facleod, Kt., Chief Justice, a?td Mr. Justice Shah.

VISH VA.YATH  G A N E SH J A V D E K A ll (oiiigintal Plai^jtii-f), Appellant 
u. CtBEAT INDIA^T PENI^fSULa  r a i l w a y  COMPANY (oeiginal 
Defkndant), IIeSPOKDEN'J'''̂

Ltdian Railways'' A ct ( I X  t f  1890)^ sectiQi/.s 41 and 42— Railway adtidnistra^ 
tioii— Powers— Conijfartnieiit reserved fo r  the use o f  E.uropeans and A nglo- 
Indians only— Civil Court— Jurisdiction.

Under section 41 ol: the Indian Railways Act, 1890, a civil Court lias no 
jarisclictiou to try the question whether a I'ailway administratiou can reserve 
accoraniodatiou f<jr Europeans and Anglo-Indians on a railway train.

Bection 42 o£ the Act deals not only with goods traffic but also 'vvith passtni- 
ger traffic.

Opinions expressed in Emperor v. Brijhasi LaU^\ dissented from.

Second appeal from the decision of D. D. Coox êr, 
Assistant Judge of Khantlesh, confirming the decree 
passed by K. G. Palkar, Subordinate Judge at Dhulia. 

Suit for damages and perpetual injunction.
The plaintiff purchased a third class ticket at Dhulia 

^iiich entitled him to travel from Dhulia to Bhusaval hy 
the defendant’s railway. He took his seat in a compart
ment which had a board “Reserved for Europeans 
and Anglo-Indians” . The station authorities at Dhulia 
compelled him to leave the compartment, which he 
reluctantly did. He travelled in another compartment 
of the same train.

*■ Second Appeal No. 235 of 1920.

W (1920) 42 All. 327.
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The present suit was instituted to recoYer Ks. 5 as 
damages and for an injunction restraining tlie defend
ant company from preventing the plaintiff travelling in 
a compartment reserved for Europeans and Anglo- 
Indians by the defendant’s railway trains.^

The Subordinate Judge was of opinion that under 
section 41 of the Indian Railways Act a civil Court had 
no jurisdiction to try the ciuestion whether a railway 
administration had the right to reserve a separate 
compartment 'for Europeans and Anglo-Indians. The 
suit was dismissed. ^

On appeal, this decree was confirmed by the Assist
ant Judge.

The plaintifE appealed to the High Court.
P. V. Kane, for the appellant:—Under section 47 of 

the Indian Railways Act, railway companies have 
X̂ ower to make rules for various purposes. No rules 
have been made and published in the manner required 
by sub-section 3 of section 47 as to the reservation of 
compartments for Europeans and Anglo-Indians. There
fore the question has to be decided with reference to 
the sections of the Act itself. I rely upon section 67 of 
the Indian Railways Act. Under that section I am en
titled to travel by any third class compartment that is 
either vacant or not occupied by the prescribed number 
of passengers. Section 109 impliedly confers a power 
of reservation, but that power exists only in the case of 
passengers, i.e., in the case of persons who either take 
out a ticket by paying the fare or who enter into a 
contract with the company. Section 109 cannot author
ise reservation in favour of persons who are not at the 
moment of reservation passengers or reservation of a 
compartment on'the chance of its being occtipied by a 
particular class of passengers later on. Section 41 can
not bar the Jurisdiction of civil Courts in this case, as
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1921. section 42 has no application to the facts of this case 
Section 42 deals with traffic facilities. Its first sub
section. enjoins up on the railway administration the 
duty of affording reasonable facilities for traffic and the 
second sub-section only forbids explicitly what follows 
from the positive command contained in the first snb- 
saction. The word “traffic” as defined in section 3 (11) 
would no doubt inclnde passengers, except where the 
subject or context otherwise requires as laid down in 
the section itself. The words “receiYing”, “forwarding” , 
and “delivering” in section 42 (1) are appropriate only 
to the carriage of animals and goods and not to that of 
“human beings” . Hence sub-section 2 also, w^hich deals 
with the same topic as sub-section 1, has no application 
to passenger'traffic. In Emjyeror v. B rij’basi the
Allahabad High Court was of oj)inion that section 42 had 
nothing to do with passenger traffic. So far - as the 
actual decision in that case is concerned, the facts there 
were different ; there the compartment reserved for 
Europeans was full, while in the present case it was 
quite empty. Section 68 uses the words “person” and 
“passenger” and thereby shows that a passenger is one 
who actually pays down the fare or enters into a con
tract with the company. The lower Court relied upon 
Mathradas v. The Secretary o f  State fo r  
but, I submit that the case was wrongly decided.

Sir Thomas Strangmcm, Advocate General, instruct
ed by Little Co., for the respondent:—Section 67 
cannot affect the general power of the railway com
pany as carriers. Section 109 impliedly gives a power 
of reservation. No one will dispute that the Railway 
Company can reserve carriages for passengers frequent
ing a fair held at some distant place, though at the time 
of starting from Bombay the carriages may not all be

(1920) 42 All. 327. (1913) 6 Sind L.B. 42.
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occupied. Plaintiff’s real grievance, if properly inter
preted, comes to this, tliat the Railway Company 
showed undue preference to Europeans and Anglo- 
Indians. But, if that is so, then that matter can he 
investigated only by a special tribunal as Ipd down in 
section 41. If there is no undue preference then th^e 
is no grievance. Section 42 applies to passenger traffic 
also. The subject or context of section 42 is not repug
nant to the inclusion of passenger traific. The case of 
Mathradas v. The Secretary o f  State for India '̂  ̂
suiDports the company’s plea.

Kane, in reply.
MACLEOD, 0. J. :—The plaintiff in this case is a 

pleader residing at Dhulia. On the 2nd March 1917 he 
took a third class ticket for Bhusawal at the Dhulia 
Station. He took his seat naturally, so the plaint says, 
in the third class compartment reserved for Europeans 
and Anglo-Indians of the railway train which was to 
start from Dhulia on the same evening. The Station 
Master thereafter illegally asked the plaintiff to quit 
the carriage on the ground that the said compartment 
was reserved by the Railway Company for Europeans 
and Anglo-Indians. The plaintiff, thereupon, in order 
to avoid disturbance, reluctantly got out of the carriage 
and took his seat in another compartment. He then 
filed this suit to recover from the defendant Railway 
Company Rs. 5 as damages and for a j>erpetual injunc
tion restraining the Railway Company from preventing 
the plaintiff entering a compartment of a railway 
carriage reserved for Europeans and Anglo-Indians.

The defendant company by its written statement 
contended that the suit was not maintainable and that 
the Court had no jurisdiction to entertain it. The 
company admitted the contents of the first clause of 
para. 1 to the plaint to be substantially correct, bu  ̂

(1) (1913) 6 Sindh L. E, 42.
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1921. alleged tliat the plaintiff was in tlie compartment with 
two otlier companions and denied tiie plaintiff’s allega« 
tfon thiU he took Ins seat natnially in the compartment 
The company further aUeged that the plaintiff intend - 
tionally entered tJje compartment well knowing that he 
had no right to go tbei^e and with the desire'^that the 
railway otficials should remove him so as to enable 
him to bring tlie snit.

The flrstissue was, whether tlie question of tlie defend
ant Railway Company’s right to reserve a separate 
compartment for Europeans and Anglo-Indians could 
be tried by the Court. The Fsecond issue was, whether 
the jnrisdiction of the Court was barred nnder section 
41 of the Indian Railways Act, 3890. The learned trial 
Judge found the first issne in the negative, the second 
issue, in the affirmative, and dismissed the suit. In 
appeal the decree of the lower Court was confirmed.

It would be seen that the only issne in the lower 
Appellate Court was the issue of lurhsdiction. The 
defendant contended that section 41 of the Act did 
apply. That section says :—

“ Except as provided ill this Act, no suit shall be instituted or proceedrag- 
taken for avythmg done or any omission made %  a railway administration in 
’Violation or contravention of any provision of this Chapter or of any order 
made thereunder by the Gorauiissioners or hy a High Court.”

The following sections in Chapter V  are headed 
“ Traffic Facilities ” :—

Under section 42 (2) :
“ Every railway adiniiiistration shall, according to its powers, afford all 

teasonable facilities for the receiving, forwarding and delivering of traffio 
upon and from the several railways belonging to or worked by it and for the 
return of roIKng-stock.’ '

Under seotion 42 (2) ;
“ A railway administration shall not make or give any undue or unreasonable 

preference or advantage to or in favour of any paiticular ĵ erson or railway
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administration, or any particular description of traffic, in any respect whatso
ever, or subject any particular person or railway administration or any parti
cular description of traffip to any undue or unreasonable prejudice or dis
advantage in any respect whatsoever”.

The defendant company contended tliat^if the plaint
iff liad any grievance at all it was on accoiint of imdlie 
or unreasonable preference or advantage being given to 
a particular class of persons and in that case the plaint
iff’s only remedy was to apply to the Governor- 
General-in-Council to refer the case to the Commis
sioners appointed by the Act under section §6. It 
would certainly seem clear that the Railway Company 
by reserving a compartment for the use of any Euro
pean or Anglo-Indian who might wish to travel by that 
train would be giving a preference or advantage to such 
persons, and if that advantage or preference could be 
considered undue or unreasonable, then* it would be 
contrary to the powers given to the railway adminis
tration. Then the provisions of section 41 come into 
operation and the jurisdiction of the Court to try that 
question is barred.

The appellant’s pleader endeavoured to get out of 
that difficulty by arguing that section 42 (I) has no
thing whatever to do with passenger traffic. It only 
deals with the traffic consisting of the carriage of 
animals and goods because the words “ receiving, for
warding, and delivering of traffic ” are not words 
which can or ought to be applied to human beings.

However, if we turn to section 3, the term “ traffic 
includes rolling-stock of every description.—passengers, 
as well as animals and goods. Therefore section 42 
clearly deals with the carnage of passengers. It would 
appear from the decision in Emperor v. Brifbasi 
Lai that the learned Judges were of opinion

”1 .........
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1921. tliat sections 42 and 43 of the Act have no 
application to the case of the reservation of a parti 
cillar carriage for the use of any particular class of the 
travelling public. That, however, was a criminal case 
ill which thê  accused was charged with having wilfully 
entered a third class compartment which was reserved 
by the railway authorities for Europeans and Anglo- 
Indians only. The accused was convicted under sec
tion 109 of the Indian Railw^ays Act. There the 
question which is now before us did not arise although 
in the argument a point was taken that such a reser- 
vatioif was a “ preference ” forbidden by sections 42 
and 43 of the Act. Mr. Justice Walsh in his judgment 
says : “ In our view this contention is hardly worthy 
of notice. The sections referred to belong to a chapter 
of the Act which deals with goods traffic and I’ates 
charged upon traders, and a special tribunal is api3oint- 
ed for the decision of the questions thereunder.” 
Piggott J. at page 333 says :—“As regards the argument 
addressed to us based upon the wording of section 42 (2) 
of the same Act, I think it is to be noted that this 
section occurs in a chapter specially devoted to the 
question of the duties imposed upon railway companies 
and the nature of the control to be exercised over 
such companies by the G-overnment of the country.”

As I have pointed out, with all due respect, it 
does seem that section 42 deals, not only with goods 
traffic and the rates charged to traders but also with 
the traffic by the carriage of human beings, I may also 
point out that the word “ rate ” which is used in sec
tion 42 is defined in section 3 as including any fare 
charged or payment made for any passenger, animals 
or goods. The argument, therefore, that section 42 
does not apply to the reservation by the railway 
authorities of a compartment for a particular class of 
passengers must fail.
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This question was directly in point in Mathraclas 
V . Secretary o f State fo r  India The facts were 
exactly similar except that in that case the plaintiff 
had to be removed from the carriage. At page 45 
appears the following passage :■—

“ W e have no doubt the learned Judge was perfectly rigiit in holding 
section 41 to be a bar to any consideration by him of the question whether 
the reservation of the second class carriage for Europeans was or was not un
due or unreasonable preference under section 42 of the Kail ways Act, IX  of 
1890. The Railway Company as carriers of passcugcrsi wuulJ uo doubt have 
been at liberty to set apart whatever accommodation they might choose for the 
carriage of the various classes of their passengers apart from limitation im
posed by Statute........ It is clearly...*......not open to this Court either in its
jurisdiction as a District or a High Court in view of the above provisions 
contained in sections 26 to 41 of the chapter to consider or expi-eas any 
opinion whatever on the question whether there has been any ■ undue or un
reasonable preference within the meaning of section 42 of Chapter V  of the 
Kailways ^ct, IX  of 1890.” •

The only other point argued for the appellant is that 
this reservation of a compartment by the Railway Com
pany could not be considered as an act of undue or un
reasonable preference, because it was not reserved for 
any particular passengers but only reserved for the 
benefit of any European or Anglo-Indian who might 
happen to be travelling or might want to. travel by 
that train from some intermediate station. A reference 
has been made to sections 64, 67 and 69. Undoubtedly 
under section 64 the company is given express power 
to reserve in every train carrying passengers one 
compartment at least for the exclusive use of females. 
But further the company has power to reserve accom
modation for the use of particular passengers. Be
cause under section 109, a passenger having entered a 
compartment which is so reserved may be punished 
with a fine, then it must follow that the company have 
the power to reserve accommodation for a particular

: (1913) 6 Siadh L. 42 at p. 45.
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1921. class of passengers who may want to travel on tlie line. 
Tlie only question would be whether sucli reservation 
w^s an undue or unreasonable preference or advantage 
in favour of a particular class. It seems to me, therefore, 
perfectly clear that the decisions of the lower Courts on 
thG issue with regard to jurisdiction were correct and 
that the plaintiff’s suit must fail.

The appeal is dismissed with costs.
Shah, J. j—I desire to state briefly the grounds upon 

■which, I think, the jurisdiction of the civil Courts is 
ousted* în this case. The plaintiff filed this suit to re
cover Rs. 5 as damages and for an injunction against 
the Railway Company on the ground that he was ille
gally asked by the Railway Company to leave the 
compartment, which was reserved for Europeans and 
Anglo-Indians^, and which, he alleged, he had lawfully 
entered. His main complaint in the suit was that the 
Railway Company had no legal right to reserve the 
compartment in the manner in which it had been 
reserved on that particular occasion.

It is common ground that there is no rule framed 
under section i7 of the Indian Railways Act, entitling 
the Railway Company to I’eserve the compartment in 
that manner. If there had been such a rule there 
would have been no question as to the legality of the 
act of the Railway Company in reserving the compart
ment. In the absence of any such rule, the question as 
to whether the Railway Company has any power to 
reserve a compartment for the advantage of any parti
cular class of passengers would necessarily arise. It 
appears from the provisions of section 41 of the Indian 
Railways Act that the jurisdiction of the civil Courts 
is ousted where the act or omission of the railway 
^toinistration in question is ■ said to be in violation- '̂ or 
cdntrsbV^ntidn _of any, provision of Chapter V of the
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Act. In the chapter under the vsnb-heading “ Tra£B.c 
Facilities ” , by section 42 (2), it is provided that =

“ A  railway administratioi? shall not make or give any undue or unreason
able preference or advantage to or in favour of any particular person or railway 

administration, or any particular description of traffic, in any respect 
soever, or subject any particular person or railway adriSni&tration or^any 
particular description of traffic to any undue or unreasonable prejudice or 
disadvantage in any respect whatsoever.”

tinder the definition of the word “ traffic ” 
“ Passenger traffic ” is included ; and according to 
the grammatical and plain meaning of the words 
used, it seems to me that section 42 {2) clearly lays 
down a limitation upon tlie general powers of the rail
way administration, and requires the administration 
not to show any such unreasonable or undue prefer
ence as is referred to in that sub-section. The principal 
question in this suit in substance is whether in reserv
ing the compartment in the manner in which it.was 
reserved, the railway administration showed any undue 
or unreasonable preference or advantage to any parti
cular description of passenger traffic. That is a ques
tion in respect of which, the provisions of this Chapter 
of the Indian Railways Act show that the proper 
remedy for the person aggrieved is to apply to the 
Governor-Greneral-in-Oouncil, who can refer the 
complaint to the Railway -Commission as provided in 
that Chapter.

It has been argued on behalf of the plaintiff-appel
lant here in the hope of saving this suit that section .42 
does not apply to passenger traffic. It seems to me 
that that argument cannot be allowed. Sub-section 2 
of section 42 lays down, in my opinion, a ]imitation in 
the interests of the public at large upon the powei’B of 
the railway aclministratioR i and it woiiM not right 
to rQ t̂ricl, the s<?ope of .that limitation ..û legEjtvŴ r̂ ^̂  
clfe'arly Justifib'd b^ thfe, b'f the setitibnv In
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Emperor v. BHjbasi LaW,  it is suggested tliat sec-, 
tion 42 would not apply to sucli reservation for coa- 
tfoiling the passenger traffic. But after a careful con
sideration of the arguments advanced in this case, and 
on a consideration of the provisions of the Act, I am 
miable to accept that view. It is not justified by the 
definition of the word “ traffic ” as used in the Act, and 
it may involve'an undue restriction of the proper scope 
of the limitation contained in sub-section 2 upon the 
powers of the railway administration. In this case the 
question which the plaintiff seeks to raise is whether 
the railway administration had power to show any 
preference for a particular class of passengers. It is 
his case that the preference shown to Europeans and 
Anglo-Indians was either undue or unreasonable and 
that there was a corresponding prejudice or disadvant
age to him and other passengers. That is a question, 
in resi^ect of which the jurisdiction of the ordinary 
civil Courts is taken away by the Act, and I express 
no opinion whatever'as to the merits of that question. 
If the plaintiff really thinks that in reserving the com
partment for “Europeans and Anglo-Indians” an undue 
or unreasonable preference or advantage was given to 
a class of passengers, his proper remedy is, as I have 
stated, to apply to the Governor-General-in-Council in 
order that the complaint may be dealt with by the 
Commissioners under the Chapter.

The further question as to the power of the railway 
authorities to call upon the plaintiff to leave the com
partment, which, according to him, he had lawfully 
entered, arises in the suit. This question really 
depends upon the other question whether the railway 
administration had power to reserve the compartment. 
If the reservation was legal, undoubtedly the order to 
leave the compartment was legal. If, on the other 

«  (l̂ aO) 42 Alt &27.‘



hand, the railway administration had no legal power 
to reserve tlie compartment, the order by the railway 
authorities to the plaintiff to leave the compartment, 
W’onld not be legal. As I have pointed out, tlie ques
tion as to the legality of the reservation is outside the 
scope of the Jurisdiction of the civil Courts. It folloivs 
that the question whether the railway administration 
acted within its legal rights in asking the plaintiff to 
leave tlie compartment also must he taken to fall out
side the jurisdiction of the civil Courts.

I may add that where any such conflict between any 
member of the travellijig public and the railway 
administration arises, as in the present case, it is desir
able for the railway administration, apart from the 
remedy which a particular individaal may have under 
Chapter Y, to have proper rules under section 47 with a 
view to put an end to the possibility of S,ny difference 
arising between the administration and the public as 
to its legal iDOwers,

I agree that the appeal should be dismissed with 
costs.

Appeal dismissed: 
E . a.
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