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In view of the observations in Khiarajmal v. Daim®

and Raghunath Das v. Sundar Das Khetri® wigh

reference to Malkarjun’s case® I feel no hesitation in
holding in this case that the Court sale gave no valid
title to the auction-purchaser and that the s&le was null
and void.

As regards the general aspect of the case, I agree
that the facts proved in the case véally indicate an
attempt on the part of the decree-holder to get the
property of the deceased judgment-debtor sold at an
undervalue to a near relation of his in the absence of

and without notice to the true legal representative by

mentioning as the legal representative of the deceased
judgment-debtor a person who is not shown now and
who was not shown in the execution proceedings to
have been the legal representative of the deceased judg-
ment-debtor in any sense. Taramati is not shown to
have intermeddled with the estate and, as I have said,
she was mentioned as the heir of the deceased, in
which capacity in view of the will she could mnot
represent the deceased Narayan.

Appeal allowed.
R. R
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The defendants, tenants of the plaintiff, snb-let the promises, at 2 much

higher rent, in contravention of the ferms of their lease. The plaintiff, thore-

upon, bronght a suit claiming arrears of rent and also dainages for breach of
the terms of the lease.

Held, that (11};5 mere fact that sub-letting vesulted ina profit to the tenant
would not canse dumage to the landlord ; aud the plaintiff, wot having proved
that he had suffered any damage by reason of the hreach of the covenant,
was cntitfed only to nowminal damages,

SrcoND appeal against the decision of E., H.
Waterfield, District Judge, Dharwar, amending the
decree passed by V. G. Sane, Subordinate Judge at
Hubli.

Suit to recover rent and damages.

On the 17th September 1860, the plaintifl’s mother
granted a perpetual lease of her shop to the defendant
Gurushantappa’s ancestor on a yearly rent of Rs. 20,
on condition that the tenant was not to allow any one
else to oec1{1)y the shop without the consent of the
landlady.

Tn spite of the covenant against sub-letting, the
defendant sub-let the shop on a yearly rental of
Rs. 100.

The plaintiff, therefore, filed the present suit against
the defendant to recover rent for three ycars preceding
the suit at the rate of Rs. 100 a year.

The Subordinate Judge held that though, by break-
ing the condition in the lease and by sub-letting the
shop to another, the defendant had derived profit, that

-gum could not be regarded as o loss to the plaintiff as

the plaintiff was never by reason of the lease in a posi-
tion to get more than Rs. 20 as yearly rent. He, there-
fore, awarded the plaintiff nominal damages of one
pie, but omitted to consider the plaintiff’s claim for rent.

On appeal, the District Judge amended the decree
by awarding Rs. 60 for three years rent and Rs. 40 per
year as damages for three years on the ground that
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there was a clear breach of the covenant and as the
tenant was making a profit of Rs. 80 a year, it was
clear that the landlady was in equity entitled to
damages.

The deferdant appealed to the High Coust.

Nilkanth Atmaram, for the appellants :—The view
that the lower appellate Court has taken is erroneous,

No doubt the original lessee or his heirs have no right
to give the property to another person under an agree-

ment to pay rent ; and by letting it to another person

my clients have broken one of the terms of the lease
and for that the plaintiff is entitled to damages. But

the plaintiff must prove what damages she has suffered,

and that those damages are the necessary and just con-
sequences of the breach of the covenant. Otherwise
she is only entitled to nominal damages for the breach,
as have been awarded to her by the trial Court.

Bee Lepla v. Rogers® ; Woodfall on Landlord and
Tenant, p. 784 ; Mayne on Damages, p. 245.

G. 8. Mulgaonkar, for the respondent :—The defend-
ants have clearly broken one of the terms of the
lease. They had no authority to let the premises
on an agreement to pay rent. By breaking the covenant

the defendants have made a clear profit of Rs. 80 a year,

and the award of half of this amount to the plaintiff is
a proper measure of damages.

MaAcLEOD, C. J.:—The plaintiff sued for rent under a
rent-note, dated the 7th of *September 1860, and for
damages for breach of one of the terms of the rent-note,
whereby the tenant was prohibited from letting the
property to others ander an agreement to pay rent. The
defendants Nos. 1 to 4 are the representatives of the
tenant and admittedly they have sub-let the premises.

The trial Court considered that the plaintiff had not
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proved that he was entitled to anything morve than no-
minal damages and awarded one pie, but omitted to con-
sider the plaintiff’s claim for rent.  In appeal Rs. 60 for
three years’ rent were allowed and an additional sum of
Rs. 40 per year was allowed as damages for three years,
on the ground that there was a clear breach of the
covenant, and that as the tenant was making a profit of
Rs. 80 a wear, it was clear that the landlord was in
equity entitled to damages. That, I am afraid, is not
the correct principle on which a claim for damages can

Dbe assessed. There is only one principle, viz., that the

plaintiff must prove that he has suflered such
damages as are nccessary amd just consequences of
the breach of the covenant., 1In a lease where there is
a covenant not to assign and the {enant assigns without
leave, then clearly the landlord suffers damage, because
he is deprived of the liability of the original lessee
under the terms of the lease. Again, if there is a
covenant not to sub-let and the tenant sub-lets without
leave to a careless person whereby the premises arve
damaged, then clearly the landlord would he entitled
to recover damages against the tenant for sub-letting
without leave. But the mere fact that the sub-letting
results in a profit to the tenant would not canse damage
to the landlord. Therefore the plaintiff in this case
has not proved that he has suffered any damage owing
to the tenant recovering a higher rent from the
sub-tenant. The trial Judge was perfectly right in
awarding one pie as nominal damages,

The decree, therefore, must be amended. There will
be decree for the plaintifl for Rs. 60 as rent and one pie
as damages.

Costs throughout in proportion.

Smam, J.:—1 agree.

Decree amended.
J. G. R



