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APPELLATE CIVIL.

Before Sir Norman Macleod, Kt., Chief Justice, and Mr. Justice Shah!

GANGABAI alias KRISHNABAT JOSHT (ORIGINAL PLAINTIFF), APPELLANT
v. HARI GANESH JOSHI (onisivaL Deppnpant), REsronbent®.

Hindu law—Adoption—~Widow making an adoption on eondition that the
adopted son skould not elaim property in which she has life-interest under
her father's will—The agreement dves not enlarge widow's estate—Hever-
sioner Las only contingent interest during widow's lifetime.

A Hindu widow inherited property under the will of her father, which gave
her only a life-Interest in it, and Ler gon, who was then in existence, was given
full interest after her death. The son having died shortly after the testator,
the widow adopted the defendant on condition that he would not claim any
right to the property. The widow having sued for a declaration that she had
become absolute owner of the property and foran injunction to réstrain the
defendant from interfering with her possession and enjoyment —

Held, that the widow was not entitled fo the declaration but only to the
injuncticn, since it was quite clear that though as soou as®he defendant was
adopted he would be the nearest reversioner on the deatlh of the plaintiff,
hie would have no right to swwrender the reversion in favour of the life-tenant
and so block ont the interests of any one who might at the date of the widow’s
death be the nearest reversioner.

Duwring the life of a Hindit widow the reversion remaing contingent, and
there is uo oue who possesses o vested interest in the remainder which can be
disposed of by any means known to the law.

FirsT appeal from the decision of G. M. Pandit, First
Class Subordinate Judge at Poona.

Suit for declaration and injunction.

One Waman had a daughter (plaintiff) who had a
son named Trimbak., On the 5th December 1892,
Waman made a will devising his property to his
daughter for her life, and after her death, to her son
Trimbak and to other sons she might have. Waman
died shortly afterwards; and one year later Trimbak
also died. " \ ‘
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In 1915, the plaintiff adopted the defendant who was
her husband’s brother’s son. The adoption was made
subject to the condition that the defendant was entitled
to the property left by the plaintiff’s husband, but he
was to have no right to the property which she received
ander her father’s will.

After the adoption, the defendant began to molest
the plaintiff in her possession and enjoyment of the
property.

The plaintiff filed the present suit for a declaration
that she was the absolute owner of the property and fox
an injunction that the defendant should not interfere
with her possession.

The Subordinate Judge held that the plaintiff
had not become absolute owner of the property, but
granted an injunction restraining the defendant “from
taking possession of the property or interfering with
plaintiff’s possession and enjoyment thereof dwring
her lifetime.”

The plaintiff appealed to the High Court.
Jayakar, with W, B. Pradhan, for the appellant.
G. 8. Rao and K. S. Parvlekar, for the respondent.

MAcLEOD, C. J. :—The plaintiff sued for a declaration
that the plaint property was of her tull and absolute
ownership,and that the defendant had no sort of interest
in it, and for an injunction restraining him from inter-
fering with her possession or entering upon the pro-
perty. The facts are not in dispute. The suit
property originally belonged to the plaintiff’s father
who devised it by will dated the 5th of December 1892
to the plaintiff for life, and after her death to her son
Trimbak Ganesh, and any other sons that might subse-
quently be born to her. The testator died twenty-six
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or twenty-seven years ago, and Trimbak who
was then alive took a vested remainder in the suif
property. When he died his mother, the plaintiff,
became his heiress. Then the plaintiff determined
to adopt the defendant who was a major. Before the
adoption the defendant executed an agreement in
favour of the plaintiff to the effect that in the event of

his being adopted he would not claim any right to the -

suit property. After the adoption a further agreement
was entered into ratifying the previous agreement. It
is quite clear that as soon as the defendant was adopted
he would be the nearest reversioner on the death of the
plaintiff, but he would have no right to surrender the
reversion in favour of the life-tenant, and so block out
the interests of any one who might at the date of the
widow’s death be the nearest reversioner. The case
does not seem to have been viewed from tltis aspect by
the learned Judge in the Court below, who considered
that although a conditional adoption was allowed by
law and the rights of the adopted son could be curtailed
by an agreement, it could not in any way enlarge the
estate of the adoptive mother. Defendant’s admission
could not give the plaintiff an estate which she did not
possess. Undoubtedly, if the adopted son had taken a
vested remainder in this property, he could have con-

veyed that remainder to his adoptive mother so as to

enlarge her life-estate into an absolute estate. But it
makes all the difference if the defendant took only a
contingent interest in the property after his adoption.

The Court was right in refusing the declaration asked
for by the plaintiff that she was the absolute owner of

the suit property, because undoubtedly she was only a

life-tenant, and there was no one in position to make
her an absolute owner. During the life of a Hindu
‘widow the reversion remains contingent, and there is
no one who possesses a vested interest in the remainder
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which can be disposed of by any means known to law,
It will be suflicient for the purposes of this case if we
amend the decree of the lower Court by giving the
plaintiff an injunction rest aining the defendant from
taking possession ol the property or interfering with
the plaintiff’s possession or enjoyment thevecof durving
her lifetime.
Rach party to bear her and his own costs.
Decree accordingly.
R. R.

APPELLATIL CIVLL,

Before Sir Nurman Macteod, Ki., Chicf Justive, wnd M. Justice Shal.

TIIRALAL BAMNARAYAN (onricavan Pranmre), Arventast o, SHANKAR
HIRACHANIF(oriciNaL DEFENDARNT), RESTUNDENTS,

Contract—=Specijic pevformance of  cwdract—dgicenend of sile eccenled we an
wnstusped puper—Lart performance by delivery of possession of purt of the
property wnd execution of stamped bt weregistered sale deed of  the ves
the property—Secondury evidence of the agreement of sule wol pevudssible—
Suit for specific pevformance competent.

The defendaut agreed in writing (unstamped) to sell two of Tif lands awd a
houseto the plaintill in cousideration of an adjnstment of acconntsbei ween the
parties.  In parsuaues of the agreetuent, the delendaud Taoded over o Uhe
plautiff possession of the fands, and excented o stamped but unregistered sale-
deed of the house.  On the plainlill subseguently suing for speciiic perforg-
ance, the written agreement off sile abovenentional wiss nol forthveoming ;

Lleld, that secomlary evidenee off the nostnped agreciment of sale was ot
admissible, even ou payment of penalty.

Raja of Bolbili v. Dnuganti Cline Sitavamasand Garu, followed,

< Held, iurthur’ ou the facts, that the agreenient of sale having been confossed
sud inpart carried into execulion, the matler had  advanced beyod | the
stage of contract, and the equities which had arisen conld uob he  adiinistered
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unless the contract was wgardcd‘. Specilic  performance  was, thercfore,
decreed.
® Pirst Appeal No. 176 of 1919,
® (1899) 23 Mad. 49.



