
agree with the learned Judge in the Court below that 
there naci Deen steps-in.-aid of execution which hax© 
kept the order for restitution alive and therefore there 
was no bar. We dismiss the appeal with costs.
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Shah, J. :—I agree.

Appeal dismissed.
E. R.

FULL BENCH.

APPELLATE CIVIL.

IlAMIDjiLI.l

A i i m k d a m .1,

1920,

Before Sir Norman Macleod, Kt.  ̂ Chief Justice  ̂ Mr, Justice Shah am?,
Mr. Justice Hayward.

D A T T x lT E A Y A  K E S H A Y  P E S H P A N D E  (o a ia  in a l  P u vim r l r . ' ) ,  AprELLANT  

V.  T U K A R A .M  E A G H U  C H O E A G E  ( o e io in a l  D e f e n d a n t ) , R e sp o n d e n t

Bonibay itevenue JuTisdicfum Act (X  of 1S76), section 4 (a)— Vaiatuiar—  
AVmiation— Declaration that alienation hy Vatandar is null and void—  
Refusal of Collector to viaJce the declaration— Suit in civil Court to oltain the 
declaration— Cognisance of suit—-Hereditary Offices Act ( Bonihay Act I I I  
of lS7d), sections 10, 11.

Where a Vatandar applies to tlie Collector to declare that a particular aKena- 
tiou of vataii property is null and void and the Collector refuses to make the 
order declaring tho alienation null and void  ̂ the party aggrieved can file a suit 
in a civil Court against the alienee in respect of the alienation.

Appeal from an order passed by N. S. Lokur, Assist­
ant Judge with appellate powers at Satara, reversing 
the decree passed by and remanding the suit to V. G-. 
Gupte, Joint Second Class Subordinate Judge at Karad.

Suit to recover possession of vatan property.

*■ Appeal No. 49 of 1919 from Order.

1920.

Deeeinler 23„
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1920. One Narayan owned the property. He died leaving
Mm surviving a widow Yamunabai.J>ATrATnA\’A

Kesuav In 1907, Yaimmabai mortgaged tlie property to de-
TtiKAuAM fendant. The deed of mortgage was attested by the 

plaintiff, who was Narayan’fi brother’s son,
Yamunabai died in 1908.
The plainfcilf applied to the Collector for an order 

declaring that the alienation oi vatan property beyond 
her lifetime was null and void. The Collector refused 
to make the order, on the 1‘oilowing grounds :—

“ Since the document passed by Yainniinliai bcarti yaur attoHtation, it has lo 
be aaid that the aaid docuniciit wan jiassi'd witlt ycKir couHcnt. Therefore tln> 
land. . . cannot for the present he. (]eIi\ ('i'C‘d nvuv lo you.”

The plaintifC filed the preseiifc suit in the civil Coui/t 
to recover possession of the i:>rox)erty.

The trial Court held that the refusal by the Collectjor 
to pass an order declaring the alienation null and void 
was no bar to the cognizance of the suit by the civil 
Court; and that the alienation was not binding on the 
plaintiff. The suit was therefore decreed.

On appeal, the Assistant Judge was of opinion that 
the refusal by the Collector to make an order prevented 
the civil Court from taking cognizance of the suit, 
under section 4, clause (a) of the Bombay Revenue 
Jurisdiction Act, 1876. He therefore reversed the 
decree and remanded the suit for trial to the first 
Court.

The plaintii!: appealed against the order of remand.
The appeal was first heard by Macleod C. J. ant). 

Shah J. on the 19th November 1920, when their Lord­
ships referred the case to a Full Bench in the following 
judgments.

M a c le o d , C. J . ;— The plaintiff instituted this action 
to recover possession of certain lands which had been
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mortgaged to tlie defendant by Yamnnal)ai, the plaint­
iff’s predecessor-in-title, on tlie ground that on her 
death the alienation became void under section 5 of the 
Vatan Act. The first issue in the trial Court was 
whether the Court had jurisdiction to try the suit in 
view of the fact that the matter in suit was dealt with 
before by the Assistant Collector. It appears that the 
plaintiff had applied to the Assistant Collector for an 
order that the Vatan land should be removed from the 
possession of the defendant and delivered into the 
possession of the petitioner. On that petition the 
Assistant Collector replied “ since the document passed 
by Yamunabai bears your attestation, it has to be said 
that the said document was passed with your consent. 
Therefore the land bearing survey No. 270 cannot for 
the present be delivered over to you, and as you do not 
want Survey No. 271 to be removed and*given to you 
.your application is disposed of.”

The trial Court held that the order of the Assistant 
Collector refusing to grant relief to the plaintiff was no 
bar to the suit. Then it held on the merits that the 
fact that the plaintiff had attested the mortgage deed 
executed by Yamunabai could not extend the period 
of the mortgage’ beyond the life-time of the mortgagor, 
and it passed a decree in favour of the plaintiff that 
the defendant should deliver up possession of the plaint 
property to him.

In first appeal it was argued that the Revenue 
Authorities having declined to restore the lands to the 
plaintiff under the provisions of the Vatan Act, the suit 
was barred by the Bombay Revenue Jurisdiction Act. 
The learned appellate Judge came to the conclusion 
that the decision of the Assistant Collector refusing the 
relief asked for by the petitioner was an order within 
the meaning of section 4, clause (a) of the Bombay

Dattatray.4
K e s t i a v

V.
T U K A R A M  

JiACJHTT.

1920.
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jjA TT AT IlA YA
K e s h a v

M.
T u k a b a m

B A a n u .

1&20. Revenue Jurisdiction Act, and that therefore the Court
had no jurisdiction to set it aside. He referred to two' 
iinreported decisions in the cases of Somappa v. Nag- 
lingappâ '̂̂  and Madivalappa v, Bliimappa^ '̂  ̂ audit 
cannot be denied that the decisions in those appeals 
afforded some ground for the learned appellate Judge’s 
decision. In both those cases there had been a decision 
of the Revenue Authorities that a x^articalar disputed 
alienation was not null and void. In both those cases 
it was held l)y the High Court that the civil Courts had 
no Jurisdiction thereafter to consider whether or not 
the alienation was null and void. A similar decision 
was recently given by Heaton Acting C. J. and Crump 
J. in Govindrao Ilanmap2M̂ \̂ There are, however, 
kindred decisions of this Court, which, though not 
directly conclusive on the exact point before us, never­
theless tend to throw considerable doubts on the correct­
ness of those decisions. It is admitted by Mr. Eao, for 
the appellant, that if the Collector had declared that 
this mortgage was null and void as against the 
petitioner, now the plaintiff, this Court had no 'juris­
diction to consider whether the Collector’s decision 
was wrong. But it was argued that the fact that the 
Collector refused to declare the alienation null and 
void did not amount to an order with which this Court 
could not interfere, but that it was still open to the 
parties to get the question decided in a civil Court. I 
think, therefore, it is necessary that this question 
should be ■ referred to a Full Bench. The question 
would b e :—Whether, after, the Collector, on an appli­
cation by a Vataudav to declare that a jp̂̂ -̂̂-’ ’̂icular 
alienation is null and void, has refused to make an 
order that the alienation is null and void, the party

(1917) S. A. No. 879 of; 1915 (Unrcp.).
(3) (1918) F. A. No. 229 of 191G (Uurep.).
(3) (1920) S. A. No. 940 of 1918 (Um-cp.)-
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aggrieved can file a suit in a civil Court against the 
alienee in respect of that alienation ?

S h a h , J. :—I concTir in the proposed reference. I
Dâj’Tathava

V.desire to add that it is not without significance that iu TuKMiAM
a case where the Eevenue Authorities had dealt with BAimrj.
the question whether a particular alienation was null 
and void, and had ultimately decided not to declare it 
to be null and void, the suit was entertained by civil 
Courts up to the Privy Council, and apparently no 
question as to the bar of Jurisdiction under section i-., 
clause (a), of the Bombay Revenue Jurisdiction Act was 
raised. See Padapa v. Siuamirao^K Further it seems 
to me that it is necessary to consider in connection with 
the question referred to the Full Bench whether on a 
strict construction of section 4 of the Bombay Revenue 
Jurisdiction Act, a suit between private parties to 
recover possession of the Vatan property on the iooting 
that the alienation has come to an end on the death of 
the original alienor can be treated as a suit to set aside 
or avoid an order under Bombay Act III of 1874 within 
the meaning of that section.

The reference was heard by a Full Bench consisting 
of Macleod 0. J., Shah and Hayward JJ., on the 23rd 
December 1920.

G, S. Bao, for the aj)|)ellant:—The order of the Col~. 
lector refusing to declare the alienation null and void 
is not an order under section 11 of the Hereditary 
Offices Act. The order contemplated by section 11 is 
an order by the Collector declaring an alienation to be 
null and void it it is of a nature described in section 10.
Section 10 contemplates a case where in execution of a 
decree of the civil Court the Yatan property has passed 
into the possevssion of a stranger. Section 11 contem- 
plates the case of a private alienation by a Yatandar- 

«  (1900) L. Pu 27 I. A. 86.



1920. The refusal to declare an alienation mill and void is
nqt an order imder tlie Vatan Act. If tlie Collector

Kksuav stays his hand and declines to interfere, his order can- 
not be treated as passed under section 11. The section

1  OKA It AM

[Ja<jhii. is imperative in its terms : it gives no discretion to the
Collector to decline or refuse to sefc aside the alienation. 
If the Collector declines, his order in favour of the 
alienee is ultra vires. Section 11 has been strictly con­
strued : Maganchantl v. Vithalrao ; Ramchandra 
Vasudeo v. Balvant

The cases of Somappa v. N ’agliiu/ajjpa^^  ̂ ; Madival- 
appa V. B h a m a p p a and G-ovindrao v. Ilcmmappa^^  ̂
are against m e; but the cases of Madhavrao v. VsnJca- 
tesĥ '̂̂  and Bhimangauda v. Secretary o f S t a t e are 
in my favour.

Patvardlmn, with M. V. Bhaf, for the respondent ;—r 
An order passed by the Collector under section 11 of 
the Bombay Hereditary Offices Act, either declaring
im. alienation null and void or refusing to make the
declaration is a valid order. The words of the section
are quite clear and v^ide enough to cover such an order. 
The order once passed ousts the Jurisdiction of the civil 
Court under section 4 (a) of the Bombay Revenue 
Jurisdiction Act.

Further, where a statute empowers the Court or an 
officer to pass an afBrmative order, it includes also the
power to refuse to pass the order : Zipru v. Mari
Supdushet .

14 Bora. L. R. 793. (192fl) S. A. Nt>. 940 of 1918
(2) (1920) S. A. No. 781 of 1919 (‘piiroported), por Iloatoii Ay.

(Uiiveported), per Maclcod G. J. Crump J.
and Shah J. (03 ( 1 9 1 9 ) Qiv. App. No. 758 of:

(3) (1917) S. A. No. 879 of 1915 19^8 (Unrcported), por Scott
(Unreported), per Scott 0. J. Hayward J.
and Beaman J. (?) (1912) F, A. No. 47 of 1910

<*) (1918) F. A. No. 229 of 1916 (Unreported), per Scott 0. J.
(Unreported), per Scott 0. J. Batchelor J.
and Hayward J. W (1917) 42 Bom. 10,

1146 INDIAN LAW  EBPORTS, [VOL. XLV.
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M a c l e o d , C. J. :—The facts of the case are set ou t in 
the referring judgments from which it appears that the 
plaintiff claiming to be the Yatandar for the time 
being, asked for possession from the defendant who 
was a mortgagee from the }3reYious Vatandar, on the 
ground that the alienation could not hold good beyond 
the life of the mortgagor. The Collector was of opinion 
that the alienation was good as against the applicant, 
and therefore dismissed the application. The question 
referred to us is, whether, after the Collector, on an 
application by a Vatandar to declare that a particular 
alienation is null and void, has refused to make an 
order that the alienation is null and void, the party 
aggrieved can file a suit in a civil Court against the 
alienee in respect of that alienation. It was decided by 
a Bench of this Court in Somappa v. Naglingajjpa^^, 
that an order or decision by the Revenue Authorities 
that an alienation which had been challenged was not 
null and void, was an order under section 11 of the  
Vatan Act, and therefore, a suit to set it aside would 
not lie under section 4, clause (ct) of the Bombay 
Revenue Jurisdiction Act.

Again in Maclivalappa v. Bhamappa^^ there was in 
the first place an order by the Assistant Collector that 
a certain alienation of Vatan land which had been 
challenged was null and void. That order was reversed 
by the higher Revenue Authorities, the result being, 
therefore, that there was a decision that the alienation 
was good. The learned Judges there held that a suit 
filed for the purpose of challenging the alienation was 
a suit to set aside or avoid an order which had been 
made under section 11 of the Vatan Act, and jurisdic­
tion of the civil Court was excluded.

D a t t a t r a y a

K e sh a v

V.
T u k a b a m

liAQHU,.

1920. • ;

«  (1917) s. A. No. 879 of 1915 (Uiirep.). 

(1916) F. A. No. 229 of 1916 (Unrep.).
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1920. Then in Madhavrao v. VenkateshP^ wliicli was an
application for review of fclie decision of tlie Oonrfc on the 
giiDTind that an order of a Revenue Officer nnder sec- 

«• tion 1) of the Yatan Act had been overlooked, and that 
the suit was in effect; to set aside snc.li order, it was 
held by this Court that at the time the suit was filed 
there was no order by a Revenue Officer under section 9 , 
of the Vatan Act, for the order wliich had been passed 
by the Collector had been set aside by the Commis­
sioner, and tliere was no order to tlie eltect that the 
alienation was good.

Now sections 9, 10 and 11 of the Vatan Act have 
been framed for the purpose of protecting Vatan 
pioperty against unauthorised alienations. Under sec­
tion 9 alienations made before the Act came into force, 
and without the consent of the Collector, may bo 
declared by tiie Collector to be null and void, bat th.e 
Collector has a discretion to uphold an alienation, 
apparently on the ground that there may be cases 
where the alienees have been in possession so long that 
it would be inequitable to disturb them. Section 10 
deals with attachments of Vatan property after the 
Act came into force, and also v\/ith alienations to 
persons who were not Vatandars of the same Vatan. 
Then by section 11 when any alienation of the nature 
described in section 10 of the Act sliall take place 
otherwise than by virtue of, or in execution of, a 
decree or ‘ order of any British Court, the Collector 
shall, after recording his reasons in writing, declare 
such alienation to be null and void.

The Collector, therefore, on the plaintiffs application 
in this case, had the power to declare that the aliena­
tion consisting of the mortgage in suit was null and 
void as against the plaintiff, and it has been conceded

1148 INDIAN LAW  REPORTS. [VOL. XLV,

w (1919) 0. A. No. 758 of 1918 (Unvep.),
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for tlie present appellant that if such an order had been 
made, it would have been beyond the jurisdiction of 
this Court to entertain a suit filed for the purpose t)f 
setting it aside, although it may be noted that in 
Bhimangouda y . The Secretary o f  State fo r  India^\ 
it was decided by a Bench of this Court consisting of 
Scott 0. J. and Batchelor J., on the 10th of April 1912, 
that an order made by the Collector that a particular 
alienation was null and void, when as a matter of fact 
on the appreciation of the evidence and the law on the 
subject the alienation was good, would not be an order 
that could be made under the Vatan Act, and therefore, 
a suit to set it aside would not be a suit falling within 
section 4, clause (a) of the Bombay Revenue Jurisdiction 
Act. But conceding that if the Collector had made an 
order in this case that the alienation was bad, this Court 
would not have interfered with it, the question arises, 
whether, as the Collector refused to make any such 
order and rejected the application of the plaintifl: to get 
possession of the land on the ground that the mortgage 
was no longer binding on him, there is an order which 
has to be set aside before the plaintiff can get relief, 
and that, therefore, the jurisdiction of the civil Court is 
ousted. W e think that section 4 of the Bombay Revenue 
Jurisdiction Act, which oasts the jurisdiction of the 
civil Courts in particular cases, should be very strictly 
construed, and that when the Collector on an appli­
cation that an alienation is • null and void refuses to 
make a declaration to that effect there is no such order 
against the applicant which prevents his going to a 
civil Court for the determination of the question 
whether or not the alienation is binding on him, and 
that, therefore, it is still open to him to ask the Courts 
to decide that question, and that the Courts would have 
Jurisdiction to decide it. W e think, therefore, that

W (1912) F. A. No. 47 of 1910 (Unrep.).

Dattatraya
K e-shav

V.
T ukakam
' Raghtj.

1920.
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D a t t a t r a y a

Keshan
V,

T u k a r a m

liAaHU

1920. tke question referred to us should be answered in tlie 
affirmative.

Sh a h , J. :— I agree.

H a y w a r d , J. I concur. The Collector has been 
given certain powers under the legislation relating to 
hereditary offices in section 6, and for the present 
purposes section 10, read with section 11 of the Vatan 
Act. The Collector’s powers were no doubt given 
mainly in order to secure that the duties of hereditary 
officers should be j>roperly performed and it does not 
seem to me that it was any jmrt of the scheme of the 
legislation to disentitle Vatandars from also enforcing 
their private rights in civil Courts. The Collector has 
power under section 6 to institute suits to protect a 
Vatan, but it Is not stated, nor in my opinion implied, 
that this was to bar the right of suit by a Vabandar. 
Similarly, although the Collector has been given power 
under section 10, read with section 11, to declare an 
alienation of Vatan property null and void, it does not 
seem to me that it was intended that, if he should 
either not be cjelled upon to make such a declaration, 
or should refuse to make it, that the Vatandar should 
be deprived of his ordinary relief in a civil Court. It 
seems to me that it was intentionally stated in sec­
tion 11 that the Collector shall declare the alienation to 
be null and void and not that the Collector shall declare 
whether or no the alienation was null and void. 
If that is so, the refusal to declare the alienation to be 
null and void would not be an order under section 11 
of the Vatan Act, and further litigation would not be 
barred under section 4, clause (a) of the third paragraph 
of the Bombay Revenue Jurisdiction Act X  of 1876.

I have thought it desirable to state my view upon
the subject because I was a ])arty to the decision
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following the ruling in Bomappa v. Nag lingappa^ '̂ ,̂ 
that is to say, to the decisioa in Madivalappa v. 
Bhamappa^^, and also a party to the contrary decision 
fd Madhavrao v. VerikatesM '̂ .̂ It seems to me after 
having heard the matter fully re-argued, that the later 
decision was the right one and ought to be affirmed by 
the Full Bench.

A ft e r  the decision by the Fall Bench, the case was 
]3laced for final orders by the Court, when the following 
order was passed.

M aoleob, 0. J .:—After the finding of the Full Bench 
on the question referred to it, the appeal must be 
allowed, the order of the lower appellate Court set 
aside, and the case remanded to that Court to be 
decided on its merits on the footing that the Court has 
jurisdiction to go into the merits. The appellant to 
get his costs of the appeal. The cost of the lower 
ajppellate Court will be costs in the appeal to that 
Court.

Appeal allowed, 
B. E.

(1) (1917) s. A. N o, 879 of 1915 (Um-ep.).
(2) (1918) F. A. No. 229 of 1916 (tJnrep.).

(1919) 0 . A. No 758 of 1918 (Unrep.).

1920:

D a t t a t r a -Y:'
K e s h a v

V.
TUKABARf;:
Raghh.

CRIMINAL APPELLATE.

Before Sir Norman Macleod, Kt.^ C hief Jmtice, and Mr. Justice Shah, 

EMPEBOB RAMBAO A B A JI PKABHXJ*-.

Bombay District Municipal Act (Bombay Act I I I  of .1901), sections S (7 )  ̂
96 (5 ) f—-Building, erection of~^NoUCe to Municipality-—Erection o f  
compound-wall— C om p Q u n d -ioa ll i's building.

The compound-wall of a house is inchided in the term “ building” as de­
fined ia section 3, clause 7, of the Bombay DiSfrict Huiicipftl Adftj 1901, 
Before erecting such a wall notice must be given under)section 96 of the Act.

lRLlO-7
® Oriminal Appeal No, ̂ 8 o$ 1921,

192L  

June 9.


