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order in favour of the plaintiff granting him an injunc­
tion against the defendant in 1913. TMe plaintifE then 
made an application to the First Class Magistrate undei* 
section 145 of the Code of Criminal Procedure and the 
Magistrate made an order against the plaintiff and in 
favour of the defendant allowing him possession, at any 
rate, with regard to the crop of the suit land. The suit 
is’ clearly within time with regard to the order of the 
First Class Magistrate.

W e think that the order of the District Judge dis­
missing the appeal on the preliminary issue is wrong. 
Therefore this appeal must be allowed and the first 
appeal sent back to be dealt with by the District Judge 
oil its merits. The appellant must have the costs of 
this appeal.

Appeal allowed, 
m n.
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APPEI.LATE CIVIL.

Be/are Sir Norman Macleod  ̂ Kt., Chief Justice  ̂ and Mr  ̂Justice Shah,

SAYAD HAMIDALLI w a l a d  KADAMALLI a n d  others ( o r ig in a l  

P l a in t if f s  ), A p p e l l a n t s  v. xIHMEDALLI w a l a d  MHIBUBALLI 
a n d  o t h e r s  ( o r ig in a l  D e if r n d a n ts), K e s p o n d e s t s * .

Civil Procedure Code (Act. V  of 1908).^ section 144— Restitution ofprojjerty—  
Application for execution—•hidian LimitatiOfi Act ( I X  of 1908), A7'ticlc 183^

'An application for restitution, under section 144 of the Civil Procedm-e 
Code, 1908, is an application for execution of a decree, and is governed by 
Article 182 of the Indian Limitation Act, 1908.

Kurgodigouda v. Ningangoitda^'i, followed.

Krupasindhii Soy v, Mahcmta Balbhadra Dasi^  ̂ and Bam Singh v. Sham 
Parshdd^\ dissented from.

Second Appeal No* 308 of 1920.
«;(1917) 41 Bom. 625. (2) (1917) 3 J. 367.

(1918) P. B. IsTo. 67 of 1918.

1920. 

December 1.



1920. S e c o n d  appeal from  tlie decision of C. N . Mehta,,
---------- - Acting District Judge at Ahmednagar, confirming tlie
nAit̂ inAriii passed by N. K. Bapat, First Olass Subordinate’
iVHMKBALLi. Judge at Ahmednagar.

Execution proceedings.
On the 26th September 1903, the plaintiffs obtained a 

decree entitling them to recover a half share in certain 
property by partition from defendants. Tiiis decree 
was confirmed on the lith  Sei>tember 190() by the 
District Court; but it was modified by the High Court 
on the 13th April 1910, when the plaintiffs’ shai-e was. 
reduced to one-quarter.

During the pendency of the first appeal tlie j>laintiffs 
eKecuted the trial Court's decree and obtained i^osses- 
sion of a half share on the 11th Ai)ril 1906.

«■

On the 16th September 1911, one of the defendants 
presented a Darkhast to the Court claiming to recover 
a quarter share from the plaintiffs whicli they had 
recovered in excess of the High Court decree. On the 
15th August 1912, the Court, after hearing both pa.rtieSy 
transferred the application to the Collector. On the 
26th September 1912, the defendant made an applica­
tion to the Court to arrest the plaintiffs. Then the 
defendant died and the Darkhast was struck off.

The defendant’s son Maliabub presented a second 
Darkhast on the 13th August 1915. It was struck off on 
the 7th October 1916, as Mahabub died.

Ahmed alii and others presented the third Darkhast 
on the 29th November 1917.

The plaintiffs contended that the Darkhast was not 
an application for execution of a decree or order ; that 
it  w as governed by Article 181 of the Indian Limita® 
lion Act, 1908 ; and that it was time-barred.
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The trial Court held that the application in question 
was for restitution under section 144 of the Civil Pro­
cedure Code ; that it was governed by Article 182 oi 
the Indian Limitation Act, 1908; that the second A h m s d a l l l . 

Darkhast though filed more than three years from the 
'date of the first Darkhast was within time owing to the 
steps-in-aid of execution taken by the defendant in 
August and September 1912 ; and that the present 
Darkhast was also within time. The Court ordered 
■execution to proceed.

This order was, on appeal, confirmed by the District 
Judge, for the following reasons ;—

“ As observed in Kurugodigauda v. Nhigangauda (19 Bom. L. R. 638, on 
page 641), ‘ it appears to ns that an order made under section 144 is an order 
in execution of a decree of the appellate Court ; ’ and that ' we are, tlierefore, 
of opinion that the lower Court was right in holding that the application was 
virtually an application for the execution of the High Coiu-t decree, amending 
the decree of the Dharwar Court.’ I must prefer this ruling to those of 
i .  L. R. 10 Mad. 66 and I. L. E. 28 Gal. 113.”

The plaintiffs appealed to the High Court.
■ J. G. Rele, for the appellants.
S. It. Bakhale, for the respondents.
M acleod, C. J. :—This is an appeal from the order of 

the District Judge confirming the order of the lower 
Court directing the execution to proceed further.

The plaintiffs had obtained a decree on the 26th 
Beiptember 1905 entitling them to recover a half share 
in certain property by partition from the defendants.
In second appeal the plaintiffs’ share was reduced' to 
one quarter. Meanwhile the plaintiifs got possession 
under the decree of the trial Court, and the defendants 
were seeking execution according to the terms of the 
decree of the appellate Court.

The first question which was raised in objection to the 
(defendant’s application was whether the application was
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1920. in time. It was argued that tins was not an applica­
tion in of tliu uecreu and tiierefore Article 182,,
Firsfc Schedule, of the Indian Limitation Act, was not 

Aiume'dalu. appiieahle. But it was decided by a Bench, of this Court 
in Kurgodigouda y .  Ningangouda^'^ that an order 
under section 144 of the Civil Procednre Code is an order 
in execution of tlie decree of the aiipellate Court. That 
decision is binding upon iis. Tl:i.e question there arose 
because the applicant was a minor at the time when 
the appellate decree was passed and presented an appli- 
cation under section 141 after he attained majority. 
The Court held that ]iis application was an application 
for the execution of the decree -vvithin the meaning 
of section 6 of the Indian. Limitation Act. No doubty 
as mentioned by Mr. Mulla in his Code of Civil Proce­
dure, last edition, page 315, a diHzerent view has been 
taken by th6 High Court of Patnâ ®̂  and the Chief Court 
of the Punjab̂ ®̂ . With all due resi)ect to the learned 
Judges of those Courts, it appears to me that the 
decision I have referred to is correct, and that an appli­
cation for restitution cannot be treated as anytliJ.iig 
else than an application for execution of the decree of 
the appellate Court. It is the decree of the appellate 
Court which entitles the successful appellant to get 
back something which he had been deprived of by the 
decree of the lower Court, under which the then suc'- 
cessful i^arty had actually received possession. In 
order, therefore, to get back what he has lost, the 
successful appellant must â p̂ly for execution of the 
order which entitles him to get back that possession. 
Clearly, therefore, Article 182 applies to ai:)pllcatioim 
under section 144.

Then the question was raised that this particular 
application was barred even under Article 18 .̂ We-
W (1917) 41 Bom. 625. K,'npasm(lhv v. MaJmnta, BalhJiadra Duĥ

(1917) ;i p. L. J. 3(57.
(2) (1918) V. Sham Par.‘<had, P. R. No. f>7 of 1018.
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agree with the learned Judge in the Court below that 
there naci Deen steps-in.-aid of execution which hax© 
kept the order for restitution alive and therefore there 
was no bar. We dismiss the appeal with costs.
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Shah, J. :—I agree.

Appeal dismissed.
E. R.

FULL BENCH.

APPELLATE CIVIL.

IlAMIDjiLI.l

A i i m k d a m .1,

1920,

Before Sir Norman Macleod, Kt.  ̂ Chief Justice  ̂ Mr, Justice Shah am?,
Mr. Justice Hayward.

D A T T x lT E A Y A  K E S H A Y  P E S H P A N D E  (o a ia  in a l  P u vim r l r . ' ) ,  AprELLANT  

V.  T U K A R A .M  E A G H U  C H O E A G E  ( o e io in a l  D e f e n d a n t ) , R e sp o n d e n t

Bonibay itevenue JuTisdicfum Act (X  of 1S76), section 4 (a)— Vaiatuiar—  
AVmiation— Declaration that alienation hy Vatandar is null and void—  
Refusal of Collector to viaJce the declaration— Suit in civil Court to oltain the 
declaration— Cognisance of suit—-Hereditary Offices Act ( Bonihay Act I I I  
of lS7d), sections 10, 11.

Where a Vatandar applies to tlie Collector to declare that a particular aKena- 
tiou of vataii property is null and void and the Collector refuses to make the 
order declaring tho alienation null and void  ̂ the party aggrieved can file a suit 
in a civil Court against the alienee in respect of the alienation.

Appeal from an order passed by N. S. Lokur, Assist­
ant Judge with appellate powers at Satara, reversing 
the decree passed by and remanding the suit to V. G-. 
Gupte, Joint Second Class Subordinate Judge at Karad.

Suit to recover possession of vatan property.

*■ Appeal No. 49 of 1919 from Order.

1920.

Deeeinler 23„


