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Before Sir Norman Macleod, Kt., Chief Justice, and Mr. JustHce Shah.

V E N K A T E S H  K E V A L  S H E T T I  ( o r i g in a x  P l a i n t i i ' f  ) , A p p e l l a n t  v . 1920.

B H IK T J  V E N K A T E S H  B H A T  ( o r i g i n a l  D e f e n d a n t  N o . 1 ) , R e s p o k d - D ecem ker 7
KNT®. _____

Ifidian Limitation Act ( I X  of 190S), Article 47— Decree by Mamlaidar—
Mamlatdars’ Courts Act (Bombay Act I I  of 1906)— Order by Magistrate:—̂
GHminal Procedure Code (Act V of ISOS), section 145-—Suit fo r  possession
— Limitation.

In 1913, the plaintiff filed a suit under the Bombay Mamlatdars’ Courts Act,
1906, and olitained an injunction restraining’ the defendant fi'om disturbing’his 
possession. The District Deputy Collector liaAdng purported to interfere in 
revision, the plaintiff applied in 1914 for un order under section 145 of the 
Criminal Procedure Code, but the Magistrate decided against him and allowed 
possession to the defendant. In 1917, the plaintiff: sued to recover 
possession :—

Held, that the order of the District Deputy Collector, who* had no jurisdic
tion to intej'fere, should be considered as a nullity, and that ,tlio suit, being 
filed within three years from the order of tlie Magistrate, was not liarred imder 
Article 47 of the Indian Limitation Act, 1008.

Se c o n d  appeal from  the decision of V. M . Ferrers,
District Judge of Kanara, confirming tlie decision of 
S. K. Patkar, First Class Subordinate Judge at Karwar.

Suit to recover possession of land.
The plaintiff was a miilgemdar (permanent tenant) 

of the land. He sued in 1913 in the Court of the 
Mamlatdar under the Bombay Mamlatdars’ Courts Act 
and obtained an injunction restraining the defendant 
from obstructing him in his possession. This was on 
the 23rd December 1913. The Mamlatdar’s order was 
reversed by the District Deimty Gollectoi’ on the 6th 
August’1914. The plaintiff next applied to the First 
Class Magistrate for an order under section 145' of the 
Criminal Procedure Code; but the Magistrate passed
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1920. an order on tlie 21st December 1914 allowing posses-
-------- - sion to tlie defendant.

'O n  tlie 17tli December 1917, the plaintiff filed a 
civil suit to recover possesBion ol tlie land from the

BHIKU n T! ,Vt?nk.it kr rr. defend ant,
The trial Court dismissed the suit on merits.
On appeal, the District Judge held on a preliminary 

issue that the suit was barred under Article 47 of the 
Indian Limitation Act, 1908.

The ijlaintiff appealed to the High (Joiirli.
Nilkanth Atmaram, for the appellant.

P. Miirdeslnoar, for the respondent.
Macleod, G. J. :— This appeal was dismissed on a 

preliminary issue as the learned Judge considered that 
the case was go'verned by Article 47 of the Indian 
liiinitation “Act and that the suit was oot of; time.

The plaintiff in 191*3 filed a snit in the Mamlatdar’s 
Court against the defendant for an ininiiction restrain
ing the defendant from disturbing his possession in the 
suit land. The plaintiff obtained an injunction in 
1913. The defendant applied to the District Deputy 
Collector in revision and he dismissed'the plaintiff’s 
suit. If that decision could stand, it niigh.t be said 
that it was an order- binding upon the plaintiff with 
regard to the possession of the suit land, so as to come 
within the first class of the orders which a Mamlatdar 
can pass on the question, as laid down in tlie Judgment 
of Mr. Justice Oliandavarkar iii Tukaram v, Ha-nP-'̂ , 
But it is perfectly clear that the Districb Deputy 
Collector had no jurisdiction to interfere with the 
order of the Mamlatdar and therefore his order should 
be considered as a nullity. The only effective order 
with regard to the possession of the suit land was the
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order in favour of the plaintiff granting him an injunc
tion against the defendant in 1913. TMe plaintifE then 
made an application to the First Class Magistrate undei* 
section 145 of the Code of Criminal Procedure and the 
Magistrate made an order against the plaintiff and in 
favour of the defendant allowing him possession, at any 
rate, with regard to the crop of the suit land. The suit 
is’ clearly within time with regard to the order of the 
First Class Magistrate.

W e think that the order of the District Judge dis
missing the appeal on the preliminary issue is wrong. 
Therefore this appeal must be allowed and the first 
appeal sent back to be dealt with by the District Judge 
oil its merits. The appellant must have the costs of 
this appeal.

Appeal allowed, 
m n.

Venkatesh
K eval
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Be/are Sir Norman Macleod  ̂ Kt., Chief Justice  ̂ and Mr  ̂Justice Shah,

SAYAD HAMIDALLI w a l a d  KADAMALLI a n d  others ( o r ig in a l  

P l a in t if f s  ), A p p e l l a n t s  v. xIHMEDALLI w a l a d  MHIBUBALLI 
a n d  o t h e r s  ( o r ig in a l  D e if r n d a n ts), K e s p o n d e s t s * .

Civil Procedure Code (Act. V  of 1908).^ section 144— Restitution ofprojjerty—  
Application for execution—•hidian LimitatiOfi Act ( I X  of 1908), A7'ticlc 183^

'An application for restitution, under section 144 of the Civil Procedm-e 
Code, 1908, is an application for execution of a decree, and is governed by 
Article 182 of the Indian Limitation Act, 1908.

Kurgodigouda v. Ningangoitda^'i, followed.

Krupasindhii Soy v, Mahcmta Balbhadra Dasi^  ̂ and Bam Singh v. Sham 
Parshdd^\ dissented from.

Second Appeal No* 308 of 1920.
«;(1917) 41 Bom. 625. (2) (1917) 3 J. 367.

(1918) P. B. IsTo. 67 of 1918.

1920. 

December 1.


