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APPELLATE CIVIL.

1920. Before Sir No-rinan Macleod, Ki.., Chief Jmtlccy and Mr. Justice Shalu

N'omnihe)' l^^AKAYAN BUDIIAJI M OKAL (oiuaiNAL ?L,AiN'nFii' No. 1), Ari'ELLANX 
V. r o S lIA  iJAMA T lIA K U li and oTiiiitia (oiiiciiNAL Dkpj3ndant!3 

 ̂ P l,A IN TJli'l-'H  N o.S . 2  TO  (V), E H H l’ONT)RN'rM''\

Transfer of Proper!.u Ad. ('./I" of ISSfi), nerliiDi '/■./— Pr/nr ami subsequent 
'inorlrjfifjdc—Si(.hmiiienl /iKir/ffnijre r(‘.dwini//(/ ;/>r/nr niDr/.rjatjnn— No receipt 
obttuned for lliepa}jiiie)tt iiuulu t<i prior mortfja(jLX—In Urn. of rceelpl. niort- 
tjdfjc <lml i-icenredr—Si(biH'(jiienl innrf(jt(f/(‘.e. rjelfi ar'xjhl lo muifor ainomU on the 
fcrsi /noriijaf/f.

I(; II Hcroiiii pays nil tin'. iirs(; willnnil obuiiuiu;'̂ ' an
oi' Llici iuid \vil:lioiil; a for Uu; ainoiiut

pnitl, but-iu I’uMi tlK‘W!().l; Uu! ai.'Uiiil (li)CinniM\(-, it (;<uiiu)f, bo
Kuid ui.'(.;oi'cUu;j; tlu; ol' jiistict;, and {..’'ood t'oiisciencî  tliat tlio
Jir.st Jh ostiiig'uiHluM.1, and tUai Ui(i Hc.uGud hasi lU) right
to yiio for Uio uiiiomit diii-i iiudtn’ liic I'u'Hl uiurlgago.

Mahomed Ibrahim IIosminKhanw AtnMha Persfiad fullowM̂d.

Becond appeal against tlie decision of J. A. SaJ daiilui, 
Joint Judge at T’iiaiia, reversing tlio decree passed by 
W. B. Pradiian, Second Class Sabordiiiate Ju.dgo at 
Alibag.

Suit to recover amount due on a mortgage.
The proj)erty hi suit originally l)clongod to tliO' 

defendants’ family. On. tlie first February IS.SO, was 
mortgaged -witli posBeBsion by the defendanfc’.s iVdiher 
to one Rainchandra Raghiuiatli. for Rs. 21)0. Tiiereaffcer 
on the 6tli March 1880, Ranichandra .sold mortgage 
rights to one Tatya Ke>sh.av.

On the 15th March 1893, the property was again niort« 
gaged with the iDlaintifl: No, I ’s father Budliaji for
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Rs. 600 by a document which on the face of it purported 
to be a sale-deed.

In 1898, the plaintiffs’ father paid off the first mort­
gagee Tatya Keshav and obtained possession from him 
of suit property together with title deeds under the 
original mortgage of the 1st February 1880. The 
possession, however, was continued with the original 
mortgagor’s family as tenants, the rent-notes being 
passed to the plaintiffs the last of which was dated 
May 1906.

In 1915, the plaintiffs filed a Suit ]^o. 279 of 1915 
against the defendants for ejectment on the strength of 
the rent-notes passed by the defendants. The defend­
ants contended that the sale to the plaintiffs was really 
a mortgage. The plaintiffs admitted that tli^ nature of 
the transactions was really a mortgage and a redemp­
tion decree was passed. In this suit the plaintiffs had 
prayed that they may be allowed to tack on the prior 
mortgage of Tatya redeemed by them to tbe one which 
the defendants sought to redeem. This prayer was 
disallowed, though the Court held that lis. 357-8-0 
were due to the plaintiffs for the mortgage redeemed 
by tliem.

The plaintiffs, therefore, filed a suit to recover 
the sum of Rs. 357-8-0 from the defendants due on 
the mortgage of 1st February 1880 or in the alter­
native to recoA êr the sum by sale of the mortgage 
property, or to recover possession of the property by 
foreclosure.

The defendants contended in if er alia that the plaint­
iffs not having taken a registered receipt or deed 
from the prior mortgagee, they had not acquired 
his rights under section 74 of the Transfer of Property 
Act, 1882.

1920.
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The Suborclmate Judge passed a decree in favour of 
the pUiintiJf. for the ainount claimed, viz., Rs. 357-8-0. He 
held tliat the iihiintlffe’ claiin was not bad for not 
coinpl.ymg with the provisions of section 74 of the 
Transfer of Property Act. Plis reasons were as 
follows :—

“ It Ik avgnod £o!'the (lofeiidaut ihat the wordu ‘ hIui]], on obtaimng suoli 
receipt, ;U!(piirt'. ’ are inipi'.rativĉ  and that tlicrofore tUo rcccipt is necessary 
for tho iictiiiiaitiou of tli<j prior niovtyagoo’s nĵ ’litw. But, the commas after 
tho words ‘ Hhall ’ and 'nu-i;ipt ’ arc sig’niricant. Tho word ‘ shall ’ goon with 
acquire and the whole sontcnco incann l.hat hy tho uiero fact  ̂of having 
obtained a receipt, the mortgagee Mihail hav<i ue(juir(!(l the rights of tho px-ior 
inortgagf^e and notliirig more such as deli\'<a'y od poriHCHsiou or title deeds or
u reconveyaucci is necewsary......... In tlio caKe under couKideration, the
priiH- mortgagee Tiitya Keahav auceptcd the tender a.s laj was honnd to do, 
rctnrued the title deods (Exhiliits 14 and IG) to the plaintiff’s father and 
delivered poKscHsioi'i when the d<̂ l;(‘ndants ouferod into puHBCHsion an tho tenants 
oi: tho plaintiff's fatluir. Thus there was no necosHity of a recicipt to 
evidence tho aequisition of: tho prior niortgageo’t) rights when tiie plaintifil’fi 
father was actually clothcd with thoyo, rights. Moreover, according to 
E?e.ction 74 it is the xn'iOT mortgagee who is bound to pans a receipt and not the 
f̂ ubsc(|uent mortgagee who is honnd to demand one. I f  the receipt waa neces­
sary for the acqixiisition of rights the wording would have been express to that 
clEiict and it would have been laid down that the subseiiuont mortgagee shall 
not acquire the rights in the nbsenee of a receipt. ”

On appeal, the joint Judge decided all points in favour 
of the plaintiffs, except the one arising’ under section 7i 
of tlie Transfer of Property Act, He Iield that obtain­
ing' a receipt was a condition precedent to acquiring 
the rights of the mortgagee and the receipt not being 
obtained the plaintiff’s claim was bad. The decree was 
therefore reversed and plaintiff\s suit dismissed.

The plaintiff No. 1 appealed to the High Court.

P. B. Sliincjrte, for the appellant:—Section 71- of the 
Transfer of Property Act has not been properly con­
strued. The taking of a receipt is not a condition pre­
cedent to the vesting of the right of the prior mortgagee.



N a u a y a n

B t T D H A . I i

The section should not be construed to affect the 
rights that may accrue by means of payment oi the 
money due to the prior mortgagee, and the delivery of 
mortgage-deed by the prior mortgagee to the appellant : v.
see the remarks of their Lordships of “the Privy Council 
in Mahomed Ihrahijn Hossain Khan  v. Am bika Per- 
shad ySingĥ \̂ The decision of the lower appellate 
Court is, therefore, erroneous.

W. B. Pradhan, for respondent No. 3:—The language 
of section 74 of the Transfer of Property Act is clear 
and unambiguous. The provision is peremptory and 
no right can accrue in favour of the appellant unless 
he obtains a receipt as required in the section. If the 
contention advanced on behalf of the appellant is 
accepted, the section will be rendered nugatory. The 
point involved in this, appeal was not pertinently 
before their Lordships of the Privy CounciWn the case 
of Mahomed Ibrahim Hossain Khan  v, Am bika Per-- 
shad Singh^^\

D. C. Virkar^ tor P. V. Nijsure, for respondents Nos. 4,
5 and 8 :—I support the ai3pellant.

M a c l e o d , C. J. :—The x>laintifl's filed this suit to 
recover the sum of Rs. 357-8-0 from the defendants or in 
the alternative to recover the sum by sale of the mort­
gaged property, or to recover the possession of the pro­
perty by foreclosure. Itiappears that this property was 
mortgaged l)y the then owners, who are now represented 
by the defendants, to one Ramchandra Raghunath on the 
1st of February 1880 for a sum of Rs. 250 with posses­
sion. The mortgagee sold his right to one Tatya 
Keshav on the 6th of March 1880. It was provided 
that the mortgage debt was not to carry interest, and 
the mortgagee was to enjoy the property mortgaged
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W (1912) 39 Gal. 527 at «  (1912) 39 Gal 527.
pp. 554, 555-



1920. in lien o f interest. The defendantB then i^assed a
------- —  document in. favon;r of tlie present i^laintiffs' father on
ikrmSn That docnnient on the face of it

ap'jxMired to !>e a sale-deod iymnsferhig the jxroperty to
J a m a . th e  phi'inti.ils’ fath ,er in c o n .s ld e ra tio n  of Rw. 000. In

18DX tJie i)h ii! itu rs ’ f a th e r  paid oil; tlio  lirst m o rtg a g ee , 
^ '\itya  Jveshav , a n d  o b ta in e d  ])0 Bse«si0 ii fro jii liini oi; th e  
s u it  p ro p e r ty , to g c th .e r  'with, t lie  tith^ d e e d s  nnder th e .  
(>.riglnal m o rig a g c  o.C t lie  1 st of lj\il)r'u,a:i.‘y 18(S0. The 
p i'o jie i’i.y co,iiti.nii,e(! in  t l ie  poa8eBf-;io.ii of: tlie  o;i.'igi.nal 
;ni.nrl;ga,gors’ fjiiniJ.y :iH tci:ia,nl«, re;nt-ivotos b e in g  ])asf4ed 
to llie phihitJfrH, tiio la s t  of ■which, wtifi dated Alay 1901), 
.Exhibit lo  int . l ic cas(^. In 1915 th o  phiintifl's t i le d  a 
Hiilf) agai-nst (lefcn(la,nl)s I'Oi.* ejectnicvnt o n  th e  ];)aBis 
t h a t  tlie.ir f a th e r  w aa  th e  o^^iuw: of t l i e  p ro p « i’ty  a n d  
th e  defendantH 'w ero IiIb tenants. The defendants 
p le a d e tl  tha ,t th e  d o c iu n e n t of 189.>, altlKmgh. oate.nHibly 
a snle-dtjed , w as i n  r e a l i ty  a  m o rtg a g e . 'j']:Li.s p o in t  w as 
conceded, b y  th e  plaintj„tI;vS w i,tli the r e s u l t  t h a t  a re d e m p - 
■Lion decree was passed. The plainti.ffs tho.n con.te.nded 
th.at the defendants conld not be allowed to rtHl,eem. 
without i3aying o.fl; not only wliat sho'ald be held, to ]je 
clae under the document of 1893, hut also wliat was .dne 
under the mortgage of tlie 1st of- February 1880. The 
learned Judge came to the conclusion tliat tlie defend­
ants should he allowed to treat the p la in  till's as vSeco.nd 
mortgagees only and that they were not bonn,d to 
redee;m both mortgagees, r e ly in g  upo;n the e x p la n a /tio n  
to Order XXXIV, Rule 1, b y  which tlie p r io r  .moilg’agee 
need not.be Joined in a suit to redeem a subsequent mort­
gage. I should say it would be very doubtfnl •whether 
that applies to a case where the i')rior mortgagee is the 
same person as the subsequent in c u m b ra n c e r . However 
that may be, the result of that isnit was that accounts 
were taken of the second mortgage under the Bekkhan 
Agriculturists’ Relief Act and possession was given to

1116 INDIAN LAW REPORTS. [VOL. XLY.



Ihe defendants, they being allowed to pay off tlie mort- 1920. 
gage amount by instalments. It cannot be said tliat 
anything was decided in that suit with regard to the B u d e a ji 

first mortgage except this that the defendants were -poluA 
allowed to redeem the second mortgage without also jama. 
at the same time paying off the first mortgage, and 
under the provisions of the DekMian Agriculturists’
Relief Act they were allowed to go into possession.
The plaintiffs unfortunately did not appeal against 
that decree.

They have now filed this suit on the mortgage of the
1st of February 1880. The trial Court passed a decree 
in their favour for the amount claimed, viz., Es. 357-8-0.
But it is conceded that the iilaintiffs could not recover 
in any event more than Rs. 250, the original mortgage 
amount, as it was expressly provided that the mort­
gage debt was not to carry interest, the mortgagee being 
in possession and enjoying the profits.

In appeal the lower appellate Judge decided all 'tlie 
points in the case in favour of the plaintiffs, except one, 
with the result that the suit was dismissed with costs.
The learned Judge thought that as the plaintiffs could 
not produce a receipt of the amount they ihad paid to 
the first mortgagee, they had not the required authority 
to i>roceed against the heirs of the original mortgagor 
for repayment of the amount which had been paid in 
discharge of the first mortgage. The learned Judge 
relied upon section 7i of the Transfer of Property Act.
That section deals with the rights of a subsequent mort­
gagee to pay o££ prior mortgagees. It provides that 
“ any second or other subsequent mortgagee may, at 
any time after the amount due on the next prior mort­
gage has become payable, tender such amount to the next 
prior mortgagee, and such mortgagee is bound to accept 
such tender and to give a receipt for such amount;
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and (suMect to tlie provisions of the law for tlie time
X a r a y a m

being in. force regulating tlie registration of documents) 
‘'liiTmiA.Vi' Mxe snbsec^uent mortgagee shall, on obtaining sncli
î osiiA receipt, acquire, in respect of the Property, all the
Jama. rights and powers of the mortgagee, as such, to whom

he lias made such tender.” Under section 17 (2), (11) of 
the Indian Registration Act, a receipt for payment of 
money due under a mortgage, when the receipt does not 
purport to extinguish the mortgage, does not require 
registration. The argument is that the subsequent 
mortgagee, having paid off the prior mortgagee without 
obtaining a receipt, did not acquire any right to stand in 
the shoes of the first mortgagee for the purpose of 
recovering the mortgage money from the mortgagor.

The question is a much larger one. The question is not 
only whether on the facts of this case the Court should 
dismiss the" suit because the plaintiffs have not armed 
themselves with the receipt for the money which was 
paid to the first mortgagee, but also whether the facts 
that the money was paid, and that the mortgage- 
deed was handed over to them, do not give to them 
the right in equity to sue for the money due on the 
first mortgage.

We have been referred to the decision in the case of 
Mahomed Ibrahim Hossain Khan v. Amhika Per- 
shad Singh^K There was a simple mortgage for 
Rs. 12,000 of the suit property, dated 20th November 
1874, the mortgagee to have possession until the amount 
was repaid in 1887. Between the 20th November 1874 
and the 17th February 1888 the properties in suit were 
further charged with simple mortgages, some of them 
relating to two of the properties in suit and one of them 
relating to the third. Then on the 17th February 1888 
a further mortgage was made of the suit properties with 

«  (19 1 2) 39 CaL 527 .



the express purpose of paying off the mortgage of 20fch.- ^
Novemher 1874. The money borrowed on the docu« 
ment of the 17th February 1888 was applied in discharg- 
ing the debt due on the mortgage of November 1874, 
and that mortgage was given up to the mortgagee of 
February 1888. The question was whether that mort­
gagee was entitled to priority over the intermediate 
mortgagees in whose favour mortgages had been created 
between February 1874 and February 1888. Their 
Lordships of the Privy Council held that the question 
was whether the mortgagee of 1888 intended when 
paying off the mortgage of 1874 to keep that mortgage 
alive. They referred to the decision of the Privy 
Council in Gokuldoss Gopaldoss v. Hambux Seo- 
chandP̂  in which it was held that a purchaser of an 
equity of redemption in immoveable property situated 
in India, who, having notice of a second mortgage, 
paid off a first mortgage upon the property without an 
assignment of the first mortgage to him, must be 
assumed, according to the rule of justice, equity and 
good conscience, to have intended to keep the first 
mortgage alive, and consequently was entitled to stand 
in the place of the first mortgagee and to retain posses­
sion against the second mortgagee antil repayment.

It may be said that in this case the plaintiffs’ father 
thought that he had purchased the equity of redemp­
tion in 1893. The question would then arise whether,, 
when he paid off the mortgage of 1880, he intended 
that the mortgage should be extinguished or that it 
should be kept alive for his own protection in case 
there should be any. intermediate incumbrances. But 
owing to the decision in Suit No. 279 of 1915 this case 
has assumed a different aspect, because it has now to- 
be considered that in 1893 the plaintiffs’ father di(i 
not become the owner of the equity of redemption but 

«  (1884) L .K . 11 I. A. 126.
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•Nakayam
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1920. only obtained the position of a stLbsec[ueiit incuni- . 
brancer, who was entitled to pay off prior incum- 
brauces, and it appears to us that the same princlpies 
must apply as were applied by their Lordships of 
the Pri^y Council in Mahomed Ihrahim Hossaln 
Khan  v, Ambika Pershad Singĥ '̂ \ namely, that if 
a second mortgagee pays ofl: the lirst mortgagee, 
without obtaining an assignment ol the mortgage 
and without getting a receipt for the amount paid, 
but in lieu thereof obtains the actual mortgage 
document, then it cannot be said, according to the 
principle of justice, equity and good conscience, that 
the first mortgage is extinguished, and that the second 
mortgagee has no right to sue for the amount due undei’ 
the first mortgage. If it had not been for the special 
provisions of the Dekkhan Agriculturists’ Relief Act, the 
plaintiffs Would still have been in possession of the 
mortgaged x^roperty. Therefore they would have been 
in a stronger position than they are now, as they have 
been compelled under those provisions to give up posses­
sion in favour of the mortgagor under the decree in the 
former suit. But it does not appear to me that there arc 
special provisions existing in this Presidency in favour 
of the mortgagor who seeks to redeem, so that he could 
then evade those general principles of justice, equity 
.and good conscience by which we are bound in a ease 
of this description when dealing with the claim of the 
plaintiffs. It certainly would seem most inequitable 
in this case, if the plaintiffs who paid off the amount 
'.due under the first mortgage to the assignee of that 
HLortgage, should not be entitled to occupy the 
position of the first mortgagee. There being no dispute 
whatever with regard to that payment, thei-e is no 
reason why the plaintiffs should be debarred from 
recovering that amount on the grounds claimed by the

W (1912) ea Cal. 627.



present respondents. In my opinion, therefore, the 9̂2#. 
decision of tlie learned appellate Judge was wrong. IJe 
ought to have held that the plaintiffs were still b u o h a j j  

entitled to rely upon the first mortgage of the 1st of porha 
February 1880, and he ought to have passed an ordinary jama. 
mortgage decree in favour of the plaintiffs for a sum 
of Es. 250 with costs throughout with interest at 6 per 
•cent, from the date of the suit. The plaintiffs will get 
their costs on the amount for which they succeed.

Shah, J. I concur. I desire to add a word with 
reference to the argument based upon section 74 of the 
Transfer of Property Act. The lower appellate Court 
has accepted the construction of the section which is 
pressed on behalf of the defendants before us. The 
argument is that under the section the prior mortgagee 
is bound to accept the tender made by the^subsequent 
mortgagee, and to give a receipt for the amount tender­
ed, and that the subsequent mortgagee shall, on 
■obtaining such receipt, acquire, in respect of the 
property, all the rights and powers of the mortgagee as 
such, to whom he has made such tender. It is urged 
that unless the second mortgagee has obtained a receipt 
referred to in the section, no rights in respect of the 
first mortgage in his favour can arise even though he 
has in fact paid the amount due under the first mort­
gage with the intention of acquiring the rights under 
that mortgage. I am unable to accept this argument.
The section no doubt provides that on obtaining such a 
receipt the subsequent mortgagee shall acquire the 
rights of the next prior mortgagee. But it does not 
follow, in my opinion, that in case such a receipt is not 
obtained, the subsequent mortgagee can never acquire 
■such rights. I am unable to accept the view that the 
obtaining of a receipt is a condition precedent to the 
acquisition of such rights. Where the Legislature 
mean to provide that a documeDt of a particular nature

VOL. XLV.] BOMBAY SERIES. 1121



1122 INDIAN LAW  REPORTS. [VOIi. XLV,

'SAMktA'S

w.
F osma

J am a ,

1920. is necessary in order to create or acquire a right, appro- 
pwate language conveying tliat meaning has been used 
in the Act, as would appear from sections 54, 59, 107, 118 
and 123. No such language is used in this section ; 
and it seems to me that the construct ion of the section 
which has been pressed before us, if accepted, would 
lead to injustice. For instance, in this very case where 
it has been proved that the subsequent mortgagee has 
paid the amount due under the prior mortgage with a 
view to acquire the rights under that mortgage, that 
the prior mortgagee has handed over the mortgage 
bond to the subsequent mortgagee, and that though 
the prior mortgagee has received the amount due 
under his mortgage, but has failed to pass a receipt as 
required by the section, the subsequent mortgagee 
would be abje to acquire no rights whatever in respect 
of the prior mortgage. That would be an unjust result 
which would follow upon the narrow construction of 
section 74 suggested by the defendants. I do not think 
that the provisions of that section are intended to be 
exhaustive. All that the section provides is that on the 
obtaining of such a.receipt the rights of the subsequent 
mortgagee will undoubtedly come into existence. But 
it does not follow that in the absence of such a receipt 
such rights cannot come into existence at all. On the 
facts it is clear that if section 7i is no bar to the 
acquisition of such rights, the second mortgagee has- 
undoubtedly acquired such rights.

Decree reversed. 
J. G. R,


