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same reasons as the other suit was dismissed. It seems 
perfectly clear to me that it was rightly dismissed, as 
tlie defendant reporting the conduct of the plaintiff to 
the District Judge was acting in discharge of his 
judicial duty. That appeal, therefore, will also be 
dismissed with costs.

Shah, J. .•—I agree. In both these cases the acts 
attributed to the defendant were done by him in the 
discharge of his judicial duty, and the defendant was 
noting judicially. I do not feel any doubt whatever on 
that point. That is a complete answer to the suits 
filed by the plaintiff under Act X Y III  of 1850.

Appeals dismissed.
J. G. E.
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Before Sir Norman Macleod, Kt., Chief Justicĉ  and Mr. Justice Shah.

NAEA.YAN VASUDEVACHAEYA KATTI, iir-iiR and nephrw of dugeased 
BINDACHARYA ANNACHAEYA KATTI (obiginal Dkkendant), 
Appeilant AMGATIDA MALAGAUDA PATTL (oriqinal Plaintiff), 
Kkspondekt*.

Civil jProcedure Code (Act V of 1908), Order X X I , Rules SO and 92 (2)—  
Claimant of property sold in possession— Claitmnt paying into Court the 
decretcd amount to set aside sale— Whether payment mlwitarily or involun- 
'tarihj made— Suit to rieovcr amount paid.

Itj execution of a decree obtained by the d(ifendant against a third party, tlio 
property was sold and purchased by the defendant. The plaintiff who claimetl

* Second Appeal No. 742 of 1919.
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'to be the ownei’ in possession of the property protested against the sale and ulti- 
imately got it set aside under Order X X I, Rule 89, Civil Procedure Code, 1908, 
by paying into Court the decretal amount and five per cent, of the purchale 
money. The amount being given to the defendant decree-holder and auetion- 
purchaser, the plaintiff sued to get it refunded as having been involuntarily 
paid.

Held, dismissing the suit, that under the terms of Order X X I, Rule 89, tlie 
amount must be taken to have been deposited for payment to the decree-holder 
voluntarily and unconditionally and therefore no suit could lie for its recovery.

P e r  M a g l e o d , C .  J.:— “ It seems to me that when it is expressly provided that 
the money [sc. paid into Court under Order X X I, Rule 89] should be paid in for 
.a particular purpose, such money could not be treated as assets held by a 
Court.”

Sorabji Coovarji v. Kala '̂ 5," approved of.

P e r  S h a h  J . : — “ When an application to set aside the sale is  made under 
Order X X I, Rule 89, and the amount required by the rule is deposited, it is 
obligatory upon the Court to set aside the sale, as provided by Rule 92, sub
rule (2). The result of setting aside the sale is geoerally spgaldng in favour 
of the judgment-debtor. This result can be ensured by any person interested 
in the property by satisfying the claims of the decree-holder and auction- 
purchaser according to the provisions of the Rule. I do not see how a person 
can be allowed to go back upon h i s  own act and to claim the amount back 
from the decree-holder after he has secured the benefit of having the sale set 
aside.”

Dooli Chandv. Earn Kkhen Singh'^  ̂ and SetJi KanJiaya Lai v. National 
Banh of India, Limited^^\ considered.

Ram Tuhul Singh v. Biseswar Lall Sahoo''-‘̂ \ observations relied on.

S e c o n d  appeal against the decision ot ¥ .  Boyd, 
District Judge of Belgaum, reversing tlie decree passed 
by R. G. SMrali, Subordinate Judge at Athni.

Suit to recover money.
In Suit No. 347 of 1909 in the Court of the Subordinate 

Judge at Athni, the defendant obtained a mortgage 
decree against one Shivgouda Devgouda Patil, which 
directed the recovery of the mortgage amount by sale 
■of the plaint land. In Darkhast No. 608 of 1914 filed 

fi) (1911) 36 Bom. 156. ( 1 9 1 3 ) l .  R. 40 I, A. 56.
(2) (1881) L. R. 8 I. A. 93. W (1875) L. R. 2 I. A. 1?1
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1920. by the defendant to execute his decree the property 
was sold. The plaintiff then paid into Court under 
OrderXXI, Rule 89, the decretal amount of Rs. 1,207and 

Am gauda. Q3 being 5 per cent, of the purchase money for pay
ment to the auction-iDurchaser, before the sale was 
confirmed, and got the sale set aside. The defendant 
was liimself the auction-purchaser and therefore a& 
Bucli auction-purchaser Rs. 63 were paid to him and as 
decre e-holder Rs. 1,207 were also paid to him.

The plaintilf sued for a refund of the decretal amount 
of Rs. 1,207 from the defendant alleging that he was 
the owner of plaint property and had been in posses
sion thereof for many years ; that it never belonged to 
Sliivgouda and the latter could not, therefore, mortgage 
it .to the defendant; that the mortgage executed to the 
defendant was in fraud of the plaintiff's rights.

The Subordinate Judge dismissed the suit holding 
(1) that the payment made by the plaintiff was a voluntary 
one and (2) that the defendant could not be held liable 
to refund the amount to him. His reasons were :—

“ As regards the first question, I  tliink it should be answered in the aflirma- 
tive. No doubt, there are dicta of the Privy Council in DulicJmnd v. 
Ramhishen (I. L. E. 7 Oal. 648 at pagy G53) which show that money paid 
in order to stay a court sale is not voluntary. But thoso obsorvjitions wore 
obiter, the actual decision being stated on tlie equities arising in the case {vide 
end ofthe first paragraph on that page). More observations have, however, 
to be taken, subject to the Umitations sot down by the Privy Council, that 
there must be an obligation, implied or express, to repay {Rcim Tulud Sbujh 
V. Bise$war, 2 I. A. 131) the defendant or there should have been authority, 
express or implied, from the defendant for the payment {Ahdul Wa7iid Khan 
V. ShalukJia, Bibi, I. L. E. 21 Cai. 496, P. G.)- N'either of these circum- 
stances is alleged iiithe present .case. In their abscnce the payment must be 
deemed to have been vohintary {The CollectxiV of Shahabad v. Rata Biuklun 

10 W. E. 400, quoted in column 8328, Woodman’s DigeHt, Vol. I ll ,  
Eda. of 1912)”-

“ jSText question is whether the present defendant can be held liablo. IIo 
the docree-holder to whom the amount paid in by the plaintiff has been paid.

eneral grounds it is not possible to hold him respontsible. It cannot

1096 INDIAN LAW  REPORTS^ [VOL. XLV.
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be said that his act of receiving th© amount has in any way prejudiced 
the plaintiff. No doubt the Privy Oouncil held a decree-holder liable to 
refund in the above quoted case of DuUchand. But that decision, as I Imve 
already pointed out, was rested on the equities. In the present case there are 
no similar equities. On the other hand, the equities would seem to be rather 
in favour of the defendant. In the Darkhast the plaintiff’s objections were 
noted by the Collector and made iknown to the intending purchasers. The 
purchaser had purchased -with his eyes open. And if the purchaser had sued 
for a refund on the ground that the judgment-debtor had no saleable interest 
in the property, the decree-holder (the present defendant) could have success
fully defended the suit on the ground that the purchaser had notice of the 
present plaintiff’s claim at tlie time of the sale. But since the sale was not 
confirmed owing to the plaintiff’s payment, the defendant has been prevented 
from gaining a position which was well nigh impregnable (as pointed out just 
now), if the sale had been confirmed and he had been paid the decretal amount 
out of the sale-proceeds. And this has been due to no fault of his, but owing 
to the plaintiff's own action in paying the amount. It cannot be said that 
the defendant’s conduct was an^ t̂hing but what he Avas entitled to purchase 
under the decree obtained by him. The amount was thrust upon him, so to 
say. I f so, he certainly cannot be one of the persons from whom the plaintiff 
can claim a refund.”

On appeal, tlie District Jndge reversed the decree 
and allowed the suit, holding that the payment made 
by the plaintiff was not voluntary and the suit could 
lie. He relied on DuUchand y .  Hamkishen Singh 
(I. L. R. 7 Gal. 648, P. 0.); Jiigdeo Narain Singh v. 
Hafa Singh (I. L. R. 15 Oal. 656) j Varajlal v. Kachia 
(I. L. R. 22 Bom. 473).

The defendant appealed to the High Ooiirt.
A. Gr. Desai, for the appellant.
H. B. Gumaste, for the respondent. .
M a c l e o d ,  C. Jl:—The plaintiff filed this suit to recover 

from the defendant the sum of Rs. 1,207 which he paid 
into Court in the following circumstances.

In Suit No. 347 of 1909 in the Court of the Subordinate 
Judge at Athni the defendant obtained a mortgage 
decree against one Shivgouda Bevgouda Patil, which 
directed the recovery of the mortgage amount by sale-
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1920. of the present plaint land. In Darkliast No. 608 of 1914
T  filed by the present defendant to execute his decree the
N arayan , T T ,V. property was sold. The present plaintiff then paid into

Court, under Order X X I, Rule 89, the decretal amount 
of Rs. 1,207 andiRs. 63 being five per cent, of the purchase 
money for payment to the auction-purchaser, before 
the sale was confirmed, and got the sale set aside.

The present defendant-then plaintiff-was the auction- 
purchaser. As such auction-purchaser the Rs. 63 were 
paid to him and as decree-holder the Rs. 1,207 were
also paid to him..

The plaintiff alleged that the property sold belonged 
to him, that it had never belonged to Shivgouda, that 
Rhivgonda liad mortgaged the property to the defend- 
•uit in fraud of the plaintiff’s rights, and that as the 
plaintiff had4)eeii obliged to pay the money to get the 
sale set aside he was entitled to have the amount 
refunded.

Thus a question was raised which, so far as we 
have been able to discover, has never hitherto come 
before the Courts for decision.

The issues in the trial Court were :—
1. Wliother the payment rtiado by the xohiiiitifl a voluntary one ?

'2. Wliether tlic dcfeiuluut could ho held liahlc to reCmid the amount to 
the phiivitiil: ? .

The learned trial Judge held that the payment was 
voluntary. It would only be an involuntary i->ayment 
if there was an obligation implied or express to rei>ay 
or authority express or implied from the defendant to 
pay, and neither of those circumstances was alleged 
in the case.

It appears that the plaintiff had objected to the sale 
taking place, and that the Collector had noted his objec
tions and made them known to intending purchasers.

1098 INDIAN LAW  REPOETS [VOL. XLV.



According']y tlie suit was dismissed with costs. • i920.
In first appeal it was held that the pa^niient by t îe jfARAYAN 

plaintiff was not voluntary.

VOL. XLV.] BOMBAY SERIES. 1099

If that were i correct the question would obviously 
arise whether the i-)lainti£C was a person entitled under 
Rule 89 to apply to the Court to set aside the sale.

But the learned appellate Judge for some reason 
which is not apparent did not consider himself bound 
to consider that question, or express any opinion there
on, and decreed the plaintiff’s claim with costs through
out.

It is quite clear that that decision cannot stand. 
Assuming that the plaintiff had no interest in the 
property and yet in contravention of the provisions of 
Rule 89 was allowed to pay into Court the necessary 
sums of money for getting the sale set aside, he could 
not be considered to have acted in any other capacity 
than that of a volunteer.

Now a person whose property in his opinion lias been* 
wrongfully attached has various remedies at hiS' 
disposal. He can make a claim that the property 
attached belongs to him and not to the jndgment-debtor.. 
Such a claim will be • investigated under Rule 58, and 
under Rule 59 the claimant must adduce evidence to
sh ow that at the date of the attachment lie had some 
interest in or was possessed of the property attached. 
If the claim is disallowed the claimant may file a suit 
to establish his claim. But the claimant may pay into 
Court under protest the amount of the decree-holder’s- 
claim in order to get the attachment removed at once 
from the property. There can be no doubt that such a 
payment would be involuntary and a suit would lie for 
its recovery, the question for decision being the same,, 
whether the plaintiff could prove his title to the'

A m  G AU D  A .
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1920. property which had been attached : Kanhaya Lai v.
National Bank o f  India^^; Bhicoobai v. Hariha

V. M a g h t i 0 ^ \
A m g a u d a ,

There is a third course open to the person in posses
sion of immoveable property which is attached. He 
may content himself with giving notice that the pro- 
j)erty attached belongs to him, so that all intending 
purchasers will know that the successful bidder will 
have to fight him for possession. If the purchaser is 
resisted or obstructed he can apply to the Court under 
Rule 97, complaining of such resistance or obstruction, 
and tlie question who is entitled, to the jjfoperty will 
then be decided.

The present plaintiff, though lie gave notice before 
the sale that he claiined the property as his own, did 
not wait to iiesist or obstruct the purchaser ljut paid 
the decretal amount into Court in order to get the sale 
set aside.

W e have not got the ]_:>roclamation of isale before iiŝ  
but assuming that the Collector was a person of ordi- 
nary prudence lie would have sold the right, title and 
interest, if any, of the judgment-debtor in the propei-ty, 
and not the x^roperty itself. ' If, then, the plaintiff, to 
suit his own convenience, got rid of the sale of the 
Judgment-debtor’s right, title and interest in the ]iro- 
per-ty by paying the decretal amount into Court, it is 
quite clear that lie could not recover the amount as 
having been involuntarily paid. But assuming that 
the property itself was sold there may be a difficulty in 
distinguishing between a payment made under x>rotest 
to get rid of an attachment and a payment made under 
protest to get a sale after attachment set aside. But 
we do not even know whether the payment was made 
under protest. Again it may have suited the plaintiff’s

1100 INDIAN LAW  REPORTS. [VOL. XLY,
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convenience to get rid of the sale ratlier than resist the 
purchaser and involve himself in litigation. Money naeayan
paid under protest would not, as a rule, he paid out t5 «.

A nfl-ri a n

the decree-holder, until the legality of the protest had 
been decided.

But there is another question, which is the most 
important, whether it was ever intended that a person 
applying to the Court under Rule 89 to set aside a sale 
could satisfy the conditions of the Rule by paying in 
money under protest.

The money deposited is earmarked (a) for payment to 
the purchaser of a sum equal to five per cent, of the pur- 
chase-money ; (&) for payment to the decree-liolder of 
the amount specified in the proclamation of sale as that 
for recovery of which the sale was ordered less any 
amount received by the decree-holder since the procla
mation of sale.

It has been held that there could be no rateable 
distribution under section 275 of the Code of 1882 of 
money deposited under section 310A as it was not 
money realised by sale or otherwise in execution of a 
decree but money to which the deeree-holder was solely 
entitled: Mari Sundari Dasyav. Shashi Bala Dasya^'*;
Roshun Lai v. Ram Lai MullicW^ ; Roshun Lall v.
Ram Lall Mullicl6^K In Sorahji Coovarfi v. Kala  
RaghunatW^ it was decided that in spite of the alteration 
in the wording of section 73 of the Code of 1908 money 
paid into Court under Order X X I, Rule 55, was not liable 
to rateable distribution and though the correctness of 
that decision has been doubted by Mr. Mulla, who is 
also of opinion that money paid into Court under 
Rule 89 would be liable to rateable distribution, it

VOL. XLV.] BOMBAY SBKIES. 1101
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1920. seems to me tliat wlieii it is expressly provided that 
the money should be paid in for a particiihir purpose 
such money could not be treated as assets held by a

1.102 mDIAN LAW REPORTS. [VOL. XLV..
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I sliould say that it was the iutentioa of the Legisla
ture in framing section 81(^A of the Code of 1882 to 
enable jiidgment-debtors, whose property had been sold 
at an undervalue, to recover it if they could i)ay the 
decretal amount and fi ve per cent, on the purchase j)rice 
into Court before the sale was coiilirmed. For the first 
time by Buie 89 a person, jointly interested in tlie x)ro- 
pei-ty sold by vii'tue of a tii/ie ac(][uired before the sale, 
was enabled, to get rid of the common ownership of the 
auction-i)urchaser, leaving it for futui’e decision whether 
he could recover the amount by enforcing a lien or other- 
wise from the jLidgment-clebtor. But I think it was 
also intended that once the proiierty had been sold 
the price paid by tlie j)urchasers should be available for 
the decree-liolder, leaving it to the purchaser to 
what lie could out of his purchase, and that if the sale 
was set aside by payment into Court under Rule 89, the 
money should go to the decree-holder in execution of 
whose decree the property was sold. In other words, 
that once property had been sold, the sale could not be 
set aside by a payment into Court under protest. The 
auction-purchaser is entitled to the benefit of his imr- 
cliase whatever it may amount to, and it is only under 
certain conditions that he cun be dex>rived of that 
benefit, namely, that he gets five per cent, for the loss of 
Ms bargain, and the decree-holder gets the benefit of his 
execution sale. If the Legislature had intended that 
sales could be set aside if payment was made into Court 
condiiionally, then it would have said so. It is a mere 
accident that in this case the decree-holder purchased 
the property himself. If the true owner allows the 
attachment to continue, and the property to be sold as



belonging to tlie jndgment-debtor, he can treat the sale
as a nullity and resist the auction-purcliaser. There istapWas”
is no necessity for him to get rid of the sale of what
his opinion does not exist. The afctaclinient of the pro- Amgadda.
l^erty itself is a different matter, that may seriously
inconYenience him, "but if he is the true owner the sale
of a non-existent interest in it does not affect him.
If he pays in money to get that sale set aside it can 
only be treated as a voluntary payment.

There is a further consideration, that if a decree- 
holder could be deprived in this way of the money 
which in effect resulted from the sale in execution of 
property alleged to belong to his judgment-deb tor, he 
might be deprived of any further opportunity of realiz
ing the fruits of his decree. He is entitled to what 
the auction-purchaser has id aid and it makes no 
difference to him whether or not\the auctio*n-purchaser 
gets anything tangible in return for his money. If lie 
does not gefc what has been paid or agreed to be paid by 
the auction-purchaser he is entitled to get that which 
is paid, to get rid of the auction-purchaser.

In my opinion the appeal should be allowed and. the- 
suit dismissed with costs throughout.

Shah, J. :—I need not recapitulate the facts which 
have given rise to this second appeal. The question i& 
whether the deposit made by the pi*esent plaintiff 
under Rule 89 of Order X X I of the Code of Civil Proce- 
dure for payment to the present d.efendant as the decree- 
holder in order to have the sale set aside can be 
recovered back from him. It is urged that the payment 
must be taken to have been made by the plaintiff under 
coercion, and that he is, therefore, entitled to recover 
the amount under section 72 of the Indian Contract 
Act. This contention gannot be allowed.

I L B  10—4
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1920. H a v in g  r e g a rd  to  tlie te rm s  a n d  scope of R u le  89, it is
c le a r  t h a t  t lie  a m o u a t  m u s t  be  taken , to  h a v e  b e e n  d e p o 
s ite d  fo r  x^aym eiit to  t lie  d e c re e - l io ld e r  v o liin ta ,r iIy  a n d  

A mgatjda. u n c o n d it io iia l ly . T h e  sa le  to he  se t a s id e  w o u ld  be the 
sa le  of th e  r ig h t ,  t i t l e  a n d  in te r e s t  of th e  iu d g iiie iit-  
d e b to r  i n  th e  p ro p e r ty  in q u e s tio n . T h e re  w as  no 
o b lig a tio n  u p o n  th e  p r e s e n t  p la in  t i l l : , 'w h o  c la im e d  to  
b e  tlie  o w n e r  of th e  p r o p e r ty  to  m ak e  a n y  a p p lic a t io n  
u n d e r  t l i a t  E u le . B u t  w hen, a n  a,ppli.cation to  se t a s id e  
th e  sa le  is  m ad e  u n d e r  t l ia t  E u le  a n d  tlie  aniou;nt r e q u i r 
e d  b y  th e  R u le  is  d e p o s ite d , i t  is  obli^:>-ii,tory u p o n  th e  
C o u rt to  so t a s id e  t.b.e sa le  as p i'ov lcled  ],)y R a le  sub - 
ru le  (2). T lie  r e s u l t  of se t.tin g  a s id e  t].u3 sa,le is  g o jie ra lly  
sp e a k in g  in  favotn- of th,e J u .d g m e n t-d c b to r . T h is  re 
s u l t  c a n  be e n s u re d  b y  a n y  p e rs o n  in te r e s te d  in  th e  
XH‘oj>ertiy by s a tis fy in g  th e  c la im s  of t lie  d e c re e - l io ld e r  
a n d  th e  a u c tio n -p u re lia se r  a c c o rd in g  to  tlie  p i’o v is io n s  
of t lie  R u le . I  do n.ot see  lio w  a  p e rso n  can  b e  a llo w e d  to  
go b a c k  n p o ii  h is  own a c t and to c la im  tlie  a m o u n t  back 
fro m  the d e c re e -lio ld e r  a f te r  he has se c u re d  th e  b e n e f it  
of having the sale set aside. T h e  L e g is la tu re  h a s  in 
effect p ro v id e d  that on condition t h a t  th e  decree-liolder 
i s  p a id  th e  a m o u n t m e n tio n e d  in  th e  p ro c la m a tio n , h e  
s h a ll  n o t  be  a llo w e d  to  in s is t  upion th e  sa le  b e in g  u p 
h e ld . I t  is  n e c e ssa rily  im p lie d  th a t  t lie  p a r ty  s e e k in g  
to  ta k e  a d v an tag e  of th e  R u le  s h a ll  n o t  b e  a llo w e d  to  
deprive th e  dec ree -lio ld e r of th e  b en e fit w liic h  is  s e c u r 
e d  to  h im  u n d e r  th e  R u le  as a  s u b s t i tu te  fo r  th e  sale- 
p roceeds, w h ich  h a v e  b een  re a lis e d  fo r  th e  s a tis fa c tio n  
of his decretal claim.

I f  su ch  a c la im  fo r  re fu n d  as is  n o w  m ad e  b y  th e  
p lain tiff; w e re  a llo w ed j th e  d e c re e -h o ld e r  w o u ld  b e  
d e p r iv e d  of th e  b en efit, w ith o u t  b e in g  n e c e s s a r i ly  
placed in his former position w itli  reference to  the 
judgment-debtor u n d e r  the decree. I t  is clear that the 
payment to the decree-holder of the amount deposited

1104 INDIAN LAW  REPORTS. [VOL. XLV.



iinder Rule 89 would mean satisfaction of the decree to 1920, 
tliat extent. He could not be justly deprived of this 
benefit unless lie coaid be restored to Ms original |)osl“ & 
tion under the decree. This may not always be possi- Am&auda, 
ble at the date of the claim for refund; and that appears 
to me to be a valid ground for holding that the claim 
for refund is nofc admissible. The dexoosit under the 
Rule is in its very nature unconditional and voluntary.

Mr. Gumaste for the plaintiff has relied upon the deci
sion in DooZi CJiand V. Ham Kislien Singlî '̂̂  and SetJi 
Kanliaya Lai v. National Bank of India, LhniteS '̂  ̂
in sui^port of his contention that the payment made by 
liis client is not voluntary. After a careful considera
tion of these decisions and of the observations of their 
Lordships of the Privy Council, I have come to tlie 
conclusion that a payment made under X3rotest to get 
rid of an attachment or to prevent a sale ill exeeutioii 
stands on a different footing and that the ratio decl- 
deyidi of these cases cannot be applied to a payment made 

. under Rale 89 in support of an application to set aside a 
sale of the right, title and interest of a third x^arty lield 
in execution of the decree. No decision directly bear- 
ing on the point, which we have to decide, has been 
cited to us ; and in the absence of any clear authority 
I am unable to extend the doctrine of these deci
sions to the case of ii payment made under a specific 
rule for a specific purjDOse. It seems to me that the 
observations in Bam Ttihul Singh v. Biseswar Ball 
Salioô '̂  favour this view. The facts in that case 
were different; but as ]pointed out in that case “ the 
question is not to be determined by nice consi
derations of what may be fair or proper according 
to the highest morality. To support such a suit there 
must be an obligation, express or implied, to repay,

W (1881) L. R. 8 I. A. 93. ^  (1913) L. E. 40 I. A. 56.
(;i 875) L. E. 2 I. A. 131 at p. U 3.
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1,920. It is well settled tliat there is no such obligation 
ill tlie case of a A^oluntary payment by A of B’» 
debt. Still less will the action lie when the money has 
been paid against the will of the party for
who»se xise it la supposed to have been paid.”

On the whole I am of opinion tliat it would be unjust 
and contrary to the scheme and scope of Kule 89 to ad
mit a claim for the refund of the payment made under 
that Hule after the pei'son making the payment has had 
the ben.efit of the Rule. It is a matter for him to consider 
before making an application under Hule 89 whether 
nnder the circumfHtancea it is to his benefit to liave the 
sale set aside. But if he chooses to apply under that 
Rale, I do not see why the payment should not be treated 
as having been voluntarily made.

I concur in the order jjroposed by my Lord the Chief 
Justice.

Decree reversed.
J. G: E .
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Before Sir Norman Mochod, KL, Chief Justicê  aud Air. Justice Shah.

GA^^PAT RAMA JOSH I, HAVIK, iJAYAT, an d  oth ehs  (oRjoiNAL ^DkkmnD" 

an ts  5  TO 7), A ppk llan ts  V. THE SECRETARY OF STATE FOB 
INDIA IN COUNCIL ( o e ig in a i.  P i.a in t if f ), Respondkxt'''.

Hindu Lato— Vfidoio— Faihire oj hnsband’s heirs on death of inidaio— Itlscheat 
—Burden vf proof— Croivn lo jivove that property vested in the. husband—  
Siridhan.

When tbe Secretary o£ State for India in Council aeeks t o  recover pi)Hnes-  

sloii of property as having escheated to the Crown ou the duatli ô “ a ilimla 
'vvidow by reason of the failure of the decuased husband’s lieira, it lies upoit 
him to show that the property in suit had vested in the hdHbarid

*FivHt Appeal No. 104 of 1919.


