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9th of February 1920 declining to go on with the
inguiries with regard to the assets of the deceased was
incorrect, and that the learned Judge should be directed
to continue the inquiry with regard to the objections
raised by the defendant to the administrator’s report.
1f the result is unsatisfactory to the defendant, then he
will be able to appeal against the final decree, The

Rule, therefore, will be made absolute with costs.
SHAH, J. :—I agree.
B Bule made absolute.

J.G. R.

PRIVY COUNCIL.

SITARAM BHAURAO DESHMUKH (8INCE DECEASED, AND OTHEKS)
(DrrFENDANTS) v. JIAUL HASAN SIRAJUL EHAN (PLANTIFE).

{On appeal from the High Court at Bombay.]

Pre-emption~—Sale by Mahomedanio Hindu—Ce-sharer's cluim to pre-emption

—Law applicable— Intention of parties. ’

One of two Mahomedan co-sharers in two villages in the Presidency of
Bowbay agreed to sell his share to a Hindu, the agreement being made sub-
joct to aright in the co-sharer to pre-empt, and as a complete and immediate
sale although part of the purchase price wae to be paid later and a sale deed
executed. The vendor informed his co-sharer that he had sold, and invited
him to pre-empt the share sold. The co-sharer thereupon performed the
ceremonies of pre-emption and «laimed as pre-emptor to recover the share
from the purchaser.

Held, that the co-sharer had a right of pre-emption in accordance with the
intention of the parties, which had to be looked at to determine what system
of law was to apply, and what was to be taken as the date of the sale with
reference to which the ceremonies were performed.

Judgment of the High Cown affirmed.

* APPEAL (NO. 149 of 1619) from a judgment of the
High Court (February 5, 1917) affirming a judgment of
the Additional First Class Subordinate Judge of Thana.
® Pyesens :~—Viscount Haldane, Lord Atkinson, and Sir John Edge. o
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The suit was brought by the original plaintiff in
1909 claiming a declaration that he was entitled under
Mahomedan law to a right of pre-emption of a one-
fourth share in two. villagesin the Kolaba District in
the Bombay Presidency. The plaintiff died before the
Subordinate Judge settled the issues in the suit, and
the present respondent, the administrator of his estate,
was permitted by the High Court to continue the liti-
gation.

The facts, which were not in dispute upon the appeal,
are stated in the judgment of the Judicial Committee,
and more fully in a report of the proceedings in the
High Court at I. I. R. 41 Bom. 636.

The High Court, affirming the decree of the Subordi-
nate Judge, held that the plaintiff had a right of pre-
emption. The reasons of the learned Judges (Sir Basil

Scott C. J., and Beaman J.) appear from the 1eport
above mentioned.

1921, May 6th—Sir George Lowndes, K. C.,and Parikh
for the appellant :—Both Courts in India found that the
right of pre-emption, if any, was governed by the
Hanafi School of Mahomedan law. On the death of
the original plaintiff therefore the suit abated, for the
right wasa personal one and did not survive to his admi
nistrator. If however the snit did not abate it was not
maintainable. It is well established that the principle
of pre-emption does not form part of the general law
applicable in the Bombay Presidency. In any case the
principle had no application npon a sale to a Hindu
Furman Khan v. Bhurut Chunder Shah Chowdhyry®
The High Court recognized that the Mahomedan prinei-
ple of pre-emption did not of itself govern the transac-
tion, but decided on the basis of a contract. That
decision was erroneous, (1) because, even if the offe

@ (1869) 13 W. R. (F. B.) 21 at p. 23..
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contained in the letter of October 14th, 1908, was
accepted by the deceased plaintiff, the appellant was
not a party to the contract so made ; and (2) because
the offer was not accepted according to the conditions.
subject to which it was made. The suit was brought to
enforce a right arising under Mahomedan law, and the
plaintiff having failed to establish that right could not
validly proceed upon the basis of a contract. The cere-
monies were performed too soon and were not effectual.
The sale was not a complete and absolute sale at that
time. In Mahomedan law a vright of pre-emption
does not arise until all intercst of the vendor in the
property has ceased to exist : Jaduw Lal Sahwe v. Janks
Koer®W, Tuarther, section 54 of the Transfer of

. Property Act, 1832, was superimposed upon the Mahome--

dan lawsand precludes the present claim. Mahome-

dan law is only part of the general law so far as it has.

been adopted and that does not extend to the Mahome-
dan law of vendor and purchaser: Mahomed Beg

Amin v. Narayan Meghaoji®.

[Sir John Edge referred to Begam v. Mulhammad
Yakub®.]

De Gruyther, K. C., and . B. Raikes for the res-

“pondent were not called upon.

The judgment was delivered by

ViscoUNT HALDANE :—In this case several points.
have been referred to in the course of the argument
which, if they arose, would be of great importance; bus,
in the view their Lordships take, these points do not.
arige, and they therefore find themselves in a position
to intimate at once the advice which they will tender
to His Majesty. ‘

) (1508) 85 Cal. 575 at pp. 597, 5.

?.(1915) 40 Bom. 358 at pp. 363-364.
(3) (1894) 16 All, 344,
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The suit in which the question arises was brought by
the original plaintiff, who was the father of the present
respondent, as administrator, to recover from the appel-
lants a quarter undivided share in two villages, on the
ground that the original plaintiff was entitled to a
right of pre-emption in regard to them under Maho-
medan law. The question is whether the original
plaintiff had such & right of pre-emption. The case
was heard before the Additional Subordinate Judge at
Thana, and it went to the High Court at Bombay on
appeal. It came before the Additional Subordinate
Judge and before the High Court on various interlocu-
tory points, but finally a decision was given on the
issue defined by the Subordinate Judge, and that deci-
sion was affirmed by the High Court on somewhat
different grounds, which are sufficient, in their Lord-
ships’ opinion, to dispose of the merits of the case.

The original plaintiff, who is now dead, was in the
middle of October, 1908, entitled, as co-sharer with his
nephew, to the two wvillages. The original plaintiff
had an undivided three-fourths’ share, and the nephew
had the remaining undivided quarter. On the 14th
October, 1908, the nephew sold to the present appel-
lants, who are Hindus. The document is called by the
parties, a deed of agreement of sale, and it states that
the nephew being the owner of the fourth share in the
two villages certain persons, including the appellants,
have agreed to purchase the same for Rs. 29,999,
Rs. 1,000 paid down, and the remainder payable in two
quick instalments, and that there was to be a pukka
deed of sale, which it was obviously contemplated
would be registered. Then they say this, which is
~ important :—*“You” (that is, the nephew) * should also

give us a copy of the notice which you have to-day
given to the owner of the three-fourths’ share, and a
receipt of the notice which he will receive on the day

1921,

SITARAM
Buavrao
v.
JIAUL HAsAN
SIRAIUL
Kray.



1921
SLTARAM
Briavrao

2.
JIAUL Hasan
Sipasvn
Kuay.

1060 INDIAN: LAW- REPORTS. [VOL. XLV,

of the sale deed "—And a little further on—“If the
owner of the three-fourths’ share is willing to purchase
your said share, and if you and he agree to purchase,
you should immediately return to us the rupees which
you have received from us.”

That is an important document because it shows not
only that the parties considered that they had a full
preliminary deed of contract of sale, to be carried out,
no doubt, by a pukka deed to be registered afterwards,
but they knew that, under whatever was the law, the
uncle might have a vight of pre-emption under
Mahomedan law or under some other law, and the
whole transaction was made subject to the exercise by
the uncle of that right. That they knew this is plain
from the document itseif, and contemporaneously with
it there was a letter written by the mnephew to the
uncle, alse on the 14t October, 1908, which is in these
terms :—* My dear Uncle, I beg to intimate that I have
this day sold my one-quarter share in the villages of
Wahal and Patawdhi, for a sum of Rs. 29,999, to ’—the
first appellant and his brothers. “As you are aw
Inamdar of the three-fourths’ share in the said villages
i give you this notice that if youn are desirous of pur-
chasing the said villages for the sum aforesaid, you
will be good enough  to send me a cheque for the
amount, viz., Rs. 29,999, by return of post, and in the
event of your not replying to this, or paying the money
within two days after receipt hereof, 1 shall, without
any further intimation to you, close the bargain and
obtain the sale-proceeds.”

. The effect of that, which {was obviously the docu-
ment which. the appellants contemplated should be
sent, appears to their Lordships to be a recognition that
the uncle had a right of purchase as pre-emptor under
the law which was treated as applying. It is far from
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clear that if that were true the nephew had the right
to say: “If you do not veply to this letter or pay off
the money within two days after receipt hereof, I will
close the bargain and obtain the sale-proceeds.” On
the contrary the effect of the docmument is an intima-
tion, an admission, that there is a lasv of pre-emption
which is doubtless, from the way in which it is refer-
red to, a genersl law, and that the uncle holds under
that general law. It isthercfore to the general law
that reference has to be made to see what these rights
were. The uncle took the view, which indeed if the
letter addressed to him were true he was entitled to
take, that there had been a sale. The letter sayg: <1
have this day sold my one-quarter share.,” The wuncle
thereupon performed the ceremocuies—tliere are con-
~current findings that the ceremonies were fally per-
formed—and asserted his rights. He died, and ulti-
mately an administrator was appointed in whom his
right, such as it was, was treated by the Courts below
as having vested, the reason being this : that it was not
a case of an unexercised option which was said to
have passed to the administrator, but an option which
the uncle in bis lifetime had actually exercised, because
the uncle, almost immediately on the 17th October,
1908, gave through his solicitor a formal notice to the
vendor, declaring his intention to exercise his right of
pre-emption and asking for the address of the pur-
chaser and inspection of the deeds. The nephew,
taking the view that the uncle had not complied with
the terms of his—the nephew’s—letter within two
cdays after receipt thercof, and that he had lost his
vights, went on with the transaction. Whether he was
within the time or not is not clear, because there is
some evidence that the letter of the 14th October, 1908,
was not received until the afternoon of the 15th, and
two days from the date of the receipt thereof, which
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1921 was the expression used in the letter of the 14th, would

S N not be until the 17th, and the letter of explanation is
f}gﬁiﬁm dated the 17th October. However, it is not necessary
v. to go into that, because if the view suggested is the

JIAUL HARAN . .
SIRASUL correct one, the rights of the parties would be govern-
Ruax. ed, not by the mere terms of the letter, but by the
general law.

The uncle having died, his administrator brings the
Suit to recover the land. The nephew had parted with
it to the Hindus, assuring them that their right was a
right that was incontestable, inasmuch as the uncle had
not come forward within the time stipulated, and that
they could safely complete, which they did, and ulti-
mately a sale-deed to them was registered. The pro-
ceedings are proceedings on the part of the representa-
tive of the uncle to get the land back. The learned Sub-
ordinate Judge who decided in favour of the respond-
ent did so on a variety of grounds, but when the case
came to the High Court, the learned Judges there
thought that it was not necessary to go into the ques-
tion whether there was a local custom of pre-emption,
or whether, if there was, it could be enforced by a
Mahomedan entitled to it against a Hindu purchaser,
which was another important point made in the case,
the appellants being Hindus, or whether, if there wasg
a mere right of pre-emption, it could be cnforced
against a purchaser with notice of it, because they said
the simple and obvious way of dealing with the matter
was that all the parties had considered that there was a
law of pre-emption which applied between the wvendor
and his co-sharer and that it was applicable to the pur-
chaser, and that the appellants had, in effect, assented
to that view. Upon the question when the sale had
taken place, which was material, inasmuch as it was
with regard to that date that the question of whether
the requisite religious and other formalities had been
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performed at the proper time must be determined, they
thought they ought to look to what the parties repre-
sented to each other, and they followed a decision of
the Calcutta High Court in a case of Jadw Lal Sahw V.
Janlki Koer®, In that case there was a question as to
whether there had been a sale for the purpose of deter-
mining the application of the Mahomedan principle
of pre-emption, and the learned Judges who decided it
1aid down that the real solution was to be found in
determining in each case what was the intention of the
parties. In the case before them they thought there
was no doubt that the vendor and vendee did not
regard the sale as a complete sale until the price had
been paid and the deed registered.

In the present case their Lordships agree with the
learned Judges in the Bombay High Court in thinking
that the parties represented a full sale as having taken
place on the 14th October, 1908, suflicient to justify the
uncle in proceeding at once to the ceremonies, and
treating that as the crucial time. The view taken by
High Court is consistent with what was said in the case
of Begam v. Muhammad Yakud® The Chief Justice
Sir John Edge, there observes at page 351, in connec
tion with the question whether the Transfer of Proper
ty Act, which required registration, had altered the
principle of the Mahomedan law, which determined
what was a sale for the purposes of the date in refer
ence to which the ceremonies should be performed :—
“ I cannot think that it was the intention of the Legis-
Iature, in passing Act No. IV of 1882 ” (the Transfer of
Property Act), “to alter directly or indirectly the
Mahomedan law of pre-emption as it existed and was
understood for centuries prior to the passing of Act
No. IV of 1882.”

() (1908) 35 Cal. 575. (2(1894) 16 Al. 844
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- That at all events is in harmony with the conclusion
come to by the High Court at Bombay. The conclusion
is, that you are to look atthe intention of the partiesg
in determining what system of law wasto be taken asg
applying and what was to be talken to be the date of
the sale with reference to which the ceremonies were
performed. That view i exprosscd ab length in the
judgment of the High Court, and their Lordships agree
with it. 1f that view is right, as their Lordships think
it ig, it disposes of the whole of the controversy in this
case, with the result that the appeal fails and must be
digmissed with costs, and their Lordships will there-
fore humbly advise His Majesty accordingly.

Solicitor for appellant: Mr. X, Dalgado.
Solicitors for respondent : Messvs. 1. L. Wilson & Co,

Appeal dismissed.
A, M. T,

ORIGINAL CIVIL,

Before Siv Norman Hacleod, Kt., Chinf Justice, and v, Jusiice Fawcetl,

IN THE MATTER OF THE SPECIFIC TRELIET ACT, 1877, IN TIIE
MATTER O TIIE EXCESS PROTITS DUTY ACT, 1919, axp IN THE
MATTER OF DORAISWAMI IYER & Co.

FEwcess Profits Duty Act (X of 1919), secs. 3, 15, Seh. I-="(ffices or employ-

" meaning of—""Lacepted business”—A gents of @ mill company rewu-
nerated by commission—Indian Income-Tax Act (VIE of 1918), ses. 51—

 Reference on application of assessee—Finance (No. 2) Act, 1915 (5 &6
Gleo. § ¢. 89), sec. 86—Specific Relief Act (1of 1877), sec. 45—1ILigh Court's
power of interference.

ments,

The petitioners, who acted as agents of a will cornpany and were remunerat-
ed by a commisgion; claimed to ho exempted £rom the excess profits duty under
clause 2 of Schedule I of the Excess Profits Duty Act, 1919. The Collector and the
Chief Revcnue-Anth‘ority in appeal decided that the petitioners were not
exempt from such duty inasmnch ag they constituted a separate firm whose
business was different from that of the mill company and was not an ““office or



