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Before Mr. Justice Shah and Mr. Justice Grump.

EAM B H AI D A B H A I PATEL ( o r i g i n a l  P l a i n t i f f ) ,  A p p e l l a n t  v . V A L - 1920.
LA B H B H A I JH AV E R B H A I PATEL ( origiital .DkfendAxTI' ), E e -  O ctober 12:
SPOXDENT’'̂  _________

Easem ent— Ancient right— Immeiiiorial user— Easement o f  tahlnfj tm ter fo r
irrigation jm-i^oses throinjh another's field— Easement by immemorial usa—
p7'€sorlj)tion— Grant— Indian Eaiemeids Act (V  oj 1SS2J, section. 15.

The pliiiutii't: used to take water fur ii-vigatiu! -̂ liis Meld by a water courwe 
through the clcfL'ndaut’s for upwards oi: thirty-live years pasfc. The
defendant admitted tlio plaiiitifFs right to take tiie water hut contended that 
he could do so hy a longer water course iu the defeadaut''ti iieid. Thu defend­
ant prevented the plaiiitii’f in June 1901) fi'oni taking the water by tho shorter 
way ; Avhereiipon the pJuiutilf sued in lt;12 to restrain the defendant by 
injunction from obstructing him in his user :—

«
H eld , that the plaintiff had established his right by iiaraernorial user ; and 

inasnmch as his claim did not re.st ou prescription ruider section 15 of the 
Indian Easements Act, 1 SS2, it was nnali'ected hy the deferidant’s obstruction 
in 1909.

Thls was an apx^eal under tlie Letters Patent from 
the decision of Macieod, G. J., reversing the decree 
j)assed by B. 0. Kennedy, J3istrict Jndge of Ahmeda- 
bad, which confirmed the decree ]3assed by 1ST. H.
Master, Subordinate Judge at Nadiad.

Suit for injunction.

The plaintiff owned a held which was watered from a 
well in an adjoining field. The water used to be taken for 
nearly thirty-five years past, through an artificial water 
course along the eastern boundary of the defendant’s 
field. The defendant admitted the plaintiff's right to 
the water, but contended that he used to take it through 
a longer water course which ran along the western 
boundary of the defendant’s field.

® Letters Patent Apjieal No. 77 of 1919.
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1920. In 1896, the defendant’s predecessor-in-title, Samal, 
passed an agreement to the plaintiff admitting Ms right 
to take the water through the shorter water course.

The defendant disputed the i l̂aintiff’s right and dug
11 j) the water course in June 1909.

In 1912 the plaintiff sued the defendant for an injunc­
tion restraining him from preventing the plaintiff tak­
ing his water by the shorter way. He relied also iii:)on 
the agreement of 1896.

The trial Court held that the defendant was bound 
by the agreement of 189G and decreed the plaintiff’s 
claim.

On appeal, the District Judge was of opinion that
Samal’s agreement, though proved, was not binding on 
the defendant; that the obstruction of 1909 would have 
been fatal to j>laintiff’s claim if he had rested his claim 
on prescription ; but that the plaintiff was entitled to 
the injunction sought, as he had established the “ancient 
way for taking water”.

On appeal to the High Court this decree was revers­
ed and the'suit dismissed by Macieod, C. J.

From this decision an apî eal was preferred under 
the Letters Patent, and came before Shah and Crump, 
JJ.

I. N. Mehta, with 31. .K. Thakore, for the appellant.

Cr. N, Tliakor, for the respondent.
Shah, J.:—The plaintiff in this case sued for an in­

junction restraining the defendant from preventing him 
from taking water into his field, Survey No. 729, by the 
artificial water-course by the eastern boundary of the 
defendant’s land, Survey No. 730, marked B in the plan, 
Exhibit 11. The water is carried from the well which
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is shown in the plan in the north of these two fields. 
It is contended that the plaintiff has no right to carry 
the water by that route, though he may have the right 
to carry it by the longer route running by the western 
boundary of the Survey No. 730, marked C in the plan. 
The plaintiff based his claim upon an ancient right to 
take water to his field by the shorter route as alleged 
by him and also upon the acquisition of such right by 
prescription, i. e., by twenty years’ user as provided in 
section 15 of the Indian Easements Act. He also 
referred to an agreement which was arrived at between 
his father and one Samal Manor who was an agnatic 
relation of the defendant. The trial Court raised a 
general issue as to whether the water-course in ques­
tion was proved and found it in the affirmative. The 
trial Court granted the injunction asked for.

The defendant appealed to the District Court which 
held that the agreement between the plaintiff’s father 
and Samalbhai was not binding upon the defendant. It 
also held that the title by prescription under section 15 
of the Indian Easements Act was barred, as an obstruc­
tion to the easement in question was caused more than 
two years prior to the date of the suit. The appellate 
Court, however, held that the ancient way for taking 
water as alleged by the plaintiff was proved by the oral 
evidence in the case, and further observed as follows 
“ As the water has x̂ ŝsed by the way claimed from 
time immemorial, it follows that it was agreed bet- 

. ween all the then land-holders, including the holder 
of defendant’s laud, that the plaintiff’s water 
should pass that way. The plaintiff did not, therefore, 
acquire this right by prescription, but by agreement 
and grant.” Accordingly the appellate Court dismiss­
ed the appeal. The defendant then preferred a second 
appeal to this Court. This appeal, which was heard 
by the learned Chief Justice, was allowed, and the
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1920. plaintiff’s suit dismissed witli costs tlirouglioiit. This
decision, as I read it, is based mainly on the ground 

B̂abha/  oiily niode of accxuisition, pleaded in the case
apart from the agTeement of 1895', was that provided by 

BHAi section 15 of the Indian Easements Act and that no qiies-
tion w a s  raised that the riglit had been u s e d  f r o m  tijne 
immemorial. It is also based i ip o u  the ground that 
there w a s  no evidence i n  the case  to  p r o v e  the real 
agi'eoment w liic li  the ap])ella,te C o u r t  p u r p o r t e d  to  find. 
At the close  of tlie  ju c ig m en t ,  ifc i s  ob>served as fo l lo w s  :—■ 
“ H e  gets tlie water b y  a s l i g h t ly  lo n g e r  ro u te ,  ].)ut it h a s  
not b een  p r o v e d  h o w  tb .0 w a t e r  c a m e  b e fo re  t h e  I n d i a n  
E a s e m e n ts  A c t o r  th e  I n d i a n  L in r i . ta t io n  A c t  w a s  pa sse d .  
The water c o m in g  b y  t l ie  lo n g e r  ro u te  is Ju s t  as g o o d  as 
the w a t e r  t l ia t  com es I)}'- t l ie  sJio:rter I'onte. T h e re fo re  it 
cannot l)e sa id  lie h a s  s u f f e re d  a n y  i n j u r y  f ro m  the 
defendant’ff obstruction, to t lie  s lurrte i ' w a te r - c o u rs e .  
I f  i t  l ia d  b e e n  o th e r w is e ,  I  l ia v e  n o  dou l)t  I  m i g h t  h.ave 
e n d e a v o u r e d  to find some w a y  of r e m e d y in g  the ijij  u ry  
to  the plaintiff whicli undoubtedly he w o u ld  be salfer- 
ing under. But here there is no injury.”

From this decision the iDresent appeal is preferred 
under the Letters Patent. It is urged in suî port of the 
appeal that the plaintill: relied not only upon the 
acquisition of the easement under section 15 of the 
Indian Easements Act but also uî on ]iis ancient right 
to use the water-course described in the plaint. It is 
urged that the plantiff’s case was based upon an ancient 
right, that is, in effect, upon immemorial user. It is 
urged that the District Court has in fact found in favour 
of the plaintiff as regards the ancient right and the 
immemorial user, and that that finding ought to have 
been accepted in second appeal.

It is common ground before us that the plaintiffs 
cldim, so far as it is based upon section 15 of the Indian 
Easements Act, is rightly disallowed. The obstruction

1030 INDIAN LAW  REPORTS. [VOL. XLV.
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to the plaintiff’s right admittedly occurred more than 
two years prior to the date of the suit and any claim 
based upon section 15 of the Indian Easements Act is 
barred. The case, so far as it is based upon the specific 
agreement of 1896, has been negatived by the District 
Court. The view taken by that Court that the agree­
ment is not binding upon the defendant is not chal­
lenged before us.

The only question, therefore, in the appeal is 
whether the plaintiff’s claim based upon the allegation 
of ancient right to take .the well water by the artificial 
water-course along the eastern boundary of the defend­
ant’s field can be allowed. On behalf of the defendant 
it is argued that there is no specific allegation in the 
l l̂aint as to immemorial user and that the allegation as 
to ancient right cannot be read as implying any case of 
immemorial user. It is farther urged that the issues 
framed in the trial-Court and the District Court were 
not specific enough to raise the question of immemorial 
user, and that the evidence led to jDrove the user with 
reference to the point arising under section 15 of the 
Indian Easements Act cannot properly be treated as 
supporting the inference as to immemorial user. It is 
also urged that the user in the present case extends over 
thirty to thirty-five years at the most, and that the user 
for such a limited period cannot be treated as a basis 
for the acquisition of the easement in question. It is 
also contended that though the agreement of 1896 is not 
binding upon the defendant, it shows that the user by 
the plaintiff Was under the agreement and not as of 
right. Lastly , it is suggested that the. case made by the 
plaintiff with reference to this agreement is really 
inconsistent with any ancient right.

I have so far set forth the rival contentions urged 
before us on both sides. It seems to me, however, that 
the decision of this appeal must depend upon the view
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1S20. we take of tlie finding of the lower apxDcllate Court as 
to tlie ancient right, and immemorial user. It is not 
disputed in this case that the plaintiff has the right to 
use the well water. It is not disputed that he has the 
right to take the water to his field by the longer route, 
which has been indicated in the î lan. Thus in any 
event the plaintiff has the right to carry the well water 
to his field.

The question is whether he has the right to take it 
to his field by the shorter route along the eastern 
boundary of the defendant’s field. There is no allega­
tion in this case and there is no evidence as to when 
tliis well was built or as to whether any arrangement 
was arrived at, at the time when the well was built, 
among the owners o£ the adjoining fi.eld as to the pass­
ages by which the owners of the adjoi,ni.ng fields were to 
take water to their resx>ecijive fields. The District 
Court has found that the ancient way for taking water 
as alleged by the plaintiff is proved by the oral evidence 
in the case. There can be no doubt that there is evi­
dence in supx>ort of this finding. So far it seems to me 
that it is a question of fact based upon the evidence in 
the case. The learned District Judge was also of 
opinion that the water passed by the way in question 
from time immemorial. It is quite true that the expres­
sion “ immemorial user ” is nob used in. the plaint. The 
plaint shows that an allegatiohi as to the ancient right 
to carry water by this way was, as distinguished, from 
the right acquired under section 15 of tlie Indian Ease­
ments Act, made in the plaint. That allegation could 
refer only to the aoquisition of the easement by “ im­
memorial user” as distinguished from prescription 
under section 15 of the Indian Easements Act.

I think that though the expression “ immemorial 
Hf&er ” is not used in the plaint, that was involved in the
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plea of ancient right, which was distinctly alleged in 
the plaint. Such user is found by the District Judge. 
He has dl*awn from the finding as to immemorial user 
the inference that the plaintiff acquired this right hy 
agreement or grant. He calls it real agreement as 
distinguished from a fictitious or presumptive agreement 
or grant. It seems to me that it makes no difference 
whether the agreement or grant thus inferred is called 

real”, “ presumptive” or “fictitious”. That is a matter 
of words rather than of substance. The question is 
whether there has been user for such length of time as 
would give rise to the inference as to immemorial user, 
from whicli an agreement or grant can be inferred. If 
we take the- finding of the District Court, the case 
seems to come very near the decision in Maliarcmi 
Rajroop Koer y .  Syed Ahiil Hossein̂ '̂ K At^page 247 
their Lordships of the Privy Council, after quoting the 
finding from the judgment of the High Court, observe 
as follows :—“ This being an artificial pyne, constructed 
on the land of anotlier man at the distant xJeriod found 
’by the Courts, and enjoyed ever since or at least down 
to the time of the obstractions complained of by the 
plaintiff and his ancestors, any Court which had to 
deal with the subject might, and indeed ought, to refer 
such a long enjoyment to a legal origin, and, under 
the circumstances which have been indicated, to 
presume a grant or an agreement, between those who 
were owners of the plaintiff^s mehal and the defend­
ants’ land by which the right was created. That being 
so, the plaintiff does not require the aid of the statute.” 
The statute there referred to was section 27 of the 
Indian Limitation Act of.1871. The statute applicable 
to this case is section 15 of the Indian Easements Act. 
In that case the user found was possibly for fifty or sixty 
.years and certainly for more than twenty years. In the
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W (18,80) L. 11. 7 I. A. 240.
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1920. present case tlie period is about thirty-five years and 
certainly more than twenty years. It seems to me 
thafe the observations in that case apply to the 
present case. This case was relied upon by this 
Court in Piinja Kuvarji v. Bai Kuvar^'^. The facts 
there found are somewhat similar to the facts of 
the present case with this dillierence that the length 
of the user is not indicated in the report, but it was 
found generally that the right had been, enjoyed from 
time immemorial. It lias been suggested in the course 
of the ai-gument before us that immemorial user or 
ancient right cannot l)e inferred fj;om user extending 
over a period ol; thirty-five years, but no case has been 
cited to us in which the minimum limit of time, which 
would jxistify the inference as to imnieniorial user, has 
been laid down. It would appear from the observations 
in the case of Maharani liajroop Koer v. Syed Ahul 
Hossein̂ '̂̂  that their Lordships did not lay any particu­
lar emphasis upon the number of years so long as it was 
in excess of twenty years. It seems to me that no such 
limit can be definitely laid down. It must depend upon 
the circumstances of each case. The question whether 
immemorial user or ancient right is established in 
any case must depend u]pon the evidence and the cir­
cumstances of that case. In the ijresent case the District 
Judge has been satisfied as to the existence of the ancient 
right and the immemorial user.

The practical inconvenience to the plaintill, if he is- 
prevented from taking water by the shorter route and 
required to take it by the longer route, is a matter 
which, cannot affect the point of law with which we 
are concerned. But, as that matter has been referred 
to in the argument, it seems to me that th,e practical 
inconvenience to the plaintiff would be appreciable

w (1881) 6 Bom. 20. (2) (J880) L. B. 7 I. A. 240.
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If he lias to take water from tlie well by the longer 
route. It would certainly mean greater labour and 
\greater loss of water on the way. It is a distinct ad­
vantage to him to have the water by the shorter route, 
if he is otherwise entitled to it.

I may briefly notice the other contentions which I 
have already set forth. I do not think that the agree­
ment of 1896 is either inconsistent with the immemo­
rial user or that it shows any interruption in the enj oy- 
ment of the easement in 1896. It seems to me that 
the defendant, who is not bound by the agreement, 
cannot rely upon this agreement as showing that the 
enjoyment of the easement was under the agreement. 
If the agreement is not binding upon him, the user 
is as of right as against him and not under the 
agreement. The agreement with a third person does 
not make the user in any sense permissive, so far 
as the defendant is concerned. If the agreement 
had any validity at all against him it seems to me that 
the defendant would be bound by it, and he would 
have no answer to the i^laintiff’s claim. The mere fact 
that there is a recital as to some dispute between the 
parties at the date of the agreement does not, in my 
opinion, indicate any interruption in the enjoyment of 
the right. There is nothing in the agreement to justify 
the suggestion that the user was interrupted. I do not 
think that the fac5t that the plaintiff has relied upon this 
agreement of 1896 is in any sense inconsistent with the 
acquisition of his right in any of the two alternative 
modes, which are set forth in the first paragraph of 
the plaint.

On the whole it seems to me that out of the two 
modes of acquisition relied upon in that paragraph, 
that referable to section 15 of the Indian Easements 
Act was negatived. The other mode was open to him
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and lie lias been able to establish it to the satisfaction of 
the District Court. Having regard to the terms of the 
plaint, I think that this mode is not outside the plead­
ings. It seems to me on the judgment of the learned 
Chief Justice that if he was satisfied that the î lea of 
ancient right—or rather immemorial user—was within 
the scoĵ e of the plaint he would jirobably have taken 
the same view of the case as we do.
j I would reverse the decree ajDpealed from, and 
restore that of tlie trial Court witli costs throughout 
on the defendant.

C r u m p , J. :—I agree. The case made by the plaintifÊ  
in his plaint was clearly in the alternative. He set out 
specifically that his riglit was of a very ancient origin and 
that on that account and also on account of twenty years’ 
user he was entitled to take water from the well by 
the channel In suit. That is, in my opiuion, a sufficient 
plea of immemorial user. When I consider the manner 
in which the Courts dealt with this plea ax)])arently 
without objection from, the defendant I am confirmed in; 
the conclusion that the parties so understood it .

The first Court in reality dealt with three points. 
It held that the specific agi-eement in 1896 on which 
the plaintifl: also relied was not binding uî on the 
defendant. It also held that the plaintiff liad acquired 
an easement in the method x̂ ermitted by section 15 oi; the 
Indian Basements Act, that is to say, by twenty years'' 
enjoyment. It further held that tliere must liavo been 
an arrangement between the persons by whom the well 
was built though it remarked that that arrange me nii was 
not definitely x̂ roved. This latter finding is in reality 
only one aspect of the plea of immemorial user or ancient 
right which was set uî  in the plaint. The lower appel­
late Court also dealt with these three points but the 
judgment is not as specific as could have been desired. 
The District Jadge found that there was an ancient
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right to take water by tlie cliannel claimed by tJie 
plaintiff and further that the agreement of 1896 was not, 
binding on the defendant, and that the plaintiff could 
not rely upon the acquisition of an easement in the 
manner allowed by section 15 of the Indian Easements 
Act because two years had elapsed since his enjoyment 
had been interrupted. Bat with reference to the ancient 
user which the District Judge has held established he 
came to the conclusion that from the evidence in the 
case, which shows an user of at least thirty-five years as 
also from the situation of the property considered in the 
light of the plaintiff’s admitted right to use water from 
the well, the inference was that when the well was 
built, the persons using the well, of whom the plaint­
iff’s ancestor was admittedly one, agreed between 
themselves that the plaintiff should take the water by 
the shortest route to his land. That appeafs to me to 
be a finding of fact and I do not see that in arriving at 
that f i n d i n g  the learned District Judge has fallen i a t o  
aij error of law. When he d r a w s  a distinction between 
a real a g r e e m e n t  and a fictitious or i3 r e s u n ip t i  ve agree­
ment I do not precisely understand what he means, 
but, though it is true that there is no direct evidence of 
any such g r a n t  or agreement as he has found p r o v e d ,  
the circumstances are such a s  to entitle him to infer an 
agreement such as he has found in this case. It was 
not necessary for the x^ u rp ose  of that finding that there 
should be any direct evidence, indeed there could not 
be, in the circumstances of the case. It was open to 
him to find from the oral evidence that the user is 
of ancient origin. It was open to him to infer from 
the plaintiff’s right to take the water read along with 
the ancient user that there must have been an arrange­
ment such as is found to exist. It appears to me also that 
it was open to him to rely upon the agreement of 1896 
not as binding upon defendant but as evidence to show
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1920. that the plaintiff’s right had been admitted at the date of
that agreement. Upon all these gromids his conclusion 

DAiiir was one which he was entitled to form and is not, in
my opinion, one which should be disturbed in second

‘/ a  1.1. ABU-  ^  ,  „  . , 1 , 1  TuMAi appeal. I, thereforê  agree with the order proposed by
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-1 HAYER- my learned brother.
Decree reversed. 
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APPELLATE CIYIL.

Before Sir Norman Macleod, Kt., Chief Justicc, and 'Afr. Justice Fawcett.

1 9 2 0  B A I  D U A N L A X M I ,  d a u g i i t u r  Ob' M A N I L A L  U T T A jV E l 'iA M  ( o u i a w i L  

^  ^ D e p e n d a n t  N o . 2 ) ,  A r r is r .L A N T  u . H A R I P R A S A D  U T T A M R A M  D B S A IOciQOcr If),
,_________ _____ AND A N O TIlIiR  (O UIG IN AL P L A IN T IF F  AND D liF lS N IU N T  N o .  1 ) ,  R kSPONDENT'*.

Will— Hindu testator— Creation of entafes mihnnion to Uindu law— Imaliditii 
of bequests— Tjidicm Succession Act (X  of ISOS), section 118.

A  H i n d u  m a d e  h i s  w i l l  w h e r e b y  h e  b e q u e a t h e d  h i s  p r o p e r t y  H u c c c s H iv e ly  t o  

t h e  t h r e e  s o n s  o £  b i s  s i s t e r  i n  t l i e  f o l l o w i n g  m a n n e r .  I n  t h e  l i r a t  p l a c e ,  i t  w a «  

t o  g o  t o  o n e  o f  t h e  s o n s  a h s o l u t e l y ,  s u b j e c t  t o  t h e  c o u d i t i o u  t h a t ,  i f  h o  d i e d  

w i t h o u t  m a l e  i s s u e  s u r v i v i n g ,  i t  w a s  t o  g o  t o  t h e  s e c o n d .  T h e  l a t t e r  w a s  a l s o  

g i v e n  a n  a b s o l u t e  e s t a t e ,  s i m i l a r l y  l i a b l e ,  l i o w e v e r .  t o  b e  d e f e a t e d  i f  h e  i n  h i s  

t u r n  d i e d  w i t h o u t  l e a v i n g  m a l e  i a s u e ,  i n  w h i c h  e v e n t  t h e  p r o p e r t y  w a s  t o  g o  to  

t h e  t h i r d  s o n  s u b j e c t  t o  a  s i m i l a r  c o n d i t i o n .  U l t i m a t e l y  t h e  p r o p e r t y  w a s  

d e v i s e d  i n  f a v o u r  o f  c h a r i t y .  T h e  i f i r s t  t w o  s o n s  h a v i n g  d i o d  w i t h o u t  m a le  

i s s u e  s u r v i v i n g ,  t h e  t h i r d  s o n  a u e d  f o r  c o n s t r u c t i o n  o f  t h e  w i l l  a t i d  f o r  a  

■ d e c la ra tio n  o f  I iis  r i g h t  t o  t h e  p r o p e r t y  i n  t h e  e v e n t s  t h a t  I i a d  I i a p p e n e d  ;—

H e l d ,  t h a t  a l t h o u g h  t l i e  t e s t a t o r  m i g h t  h a v e  d e f e a t e d  t h e  a h s o l i i t e  e J i ta t t ;  

w h i c h  h e  g a v e  t o  t h e  f i r s t  s o n  b y  a  g i f t  o v e r  t o  t h e  s o c o t i d  s o i i  i u  a c c o r d a n c e  

w i t h  t h e  p r o v i s i o n s  o f  s e c t i o n  1 1 8  o f  t h e  I n d i a n  S u c e c s s i o u  A c t ,  lu) c o u l d  n o t  

a t t a c h  a  c o n d i t i o n  t o  t h e  g i f t  o v e r ,  a n d  t h u s  f u r t h e r  r e . s t r i c t  t in )  d i i v o l u t i o n  o!; 

t h e  e s t a t e  i n  a  m a n n e r  u n k n o w n  t o  H i n d u  l a w  b y  d i r e c t i n g  t h a t  t i r e  H o c o n d  s o n  

.. w a s  n o t  t o  t a k e  a n  a b s o k i t e  e s t a t e ,  b u t  w h a t  w o u l d  h e ,  i n  t l i e  l a n g u a g e  o t: 

t h e  E n g l i s h  l a w  o f  r e a l  p r o p e r t y ,  “  a n  e s t a t e  i n  t a i l  m a l e . ”

H e l d ,  f u r t h e r ,  t h a t  t h e  e s t a t e s  w h i c h  w e r e  i n t e n d e d  t o  b e  c r e a t e d  b y  t h e  

f t e s t a t o r  b e i n g  t h u s  i n  f a c t  a  s u c c e s s i o n  o f  e s t a t e s  i n  t a i l  n u d e ,  t h e  o r i g i n a l  g i f t  

. <*over w a s  b a d  i n  i t s  c r e a t i o n  a n d  f a i l e d  a b s o l u t e l y ,  a n d  t h e  f i r s t  hoix t o o k  a n  

a b s o lu t e  e s t a t e ,  w h i c h  o n  h i s  d e a t h  w o u ld  g o  t o  h i s  d a u g h t e r  l i i a  h o i r o « s .

° First Appeal No. 29 of 1919.


