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Before Slr'iN'orman Macleod, KL, Chief Justlcc, and Mr. Justice Fawcett.

1920. SW AMIR AO SHEINIWAS PAKVATI (o m g ]n a l P la ik th t iO , A p p e lla n t  w,

Octoher 8. BHIMABAI hom PADAPPA DESAI a n b  a n o th e r  (o b ig in a l D e fe n d a n ts ),
____________ _ RESPONDliNTS*.

Attaclinient— Decrec— Execution— Claim to property— Burden of proof on the 
claimant— Adverse possession— Indian Limitation Act ( I X  of IdOS), aec- 
tion 2S.

A cliiimiint in attacbmeTit procucdingfi mnat prove tlial; be liiniacili; htis an 
interest in tlie attached property. II: he failH to do thiil, then ho has no further 
interest in tlie proceedings.

Au owner of property does not loao Ids right to property merely l>ocauH& 
be happens not to he in j)OSHeasion oi’ it for twelve ycarw. Ilnder fjcction 2& 
of . the Indian Liniitation Act, 1908, his right is only cxtinguiHh(;d at 
the detei'minatiori of; the ijeriod liniited by the AcL to him for instituting a 
suit fox possession of property ; tliat period eatmot 1)0 determined uialess 
it bus commenced to nm, and the pw'ioil will not commence to run imtil the 
owner is aware that some one else in posscKsion is holding adversely to himself.

Second appeal against tlie decision of A. 0. Wild, 
District Judge of Brjapur, confirming tlie decree iDassecl 
by Y. Y. Pliadke, Second Class Subordinate Judge at 
Muddebilial.

Suit for a declaration.
Plaintiff obtained a decree against defendant No. 2. 

In execution of that decree, the plaintifi; attached the 
house in suit. Defendant No. 1 claimed the house as 
liers and on her application the attachment was removed. 
The plaintiff, thereupon, sued for a declaration that the 
house in suit was of the ownership of the second 
defendant, and was liable to attachment and sale in 
execution of the decree obtained against him.

Defendant No. 1 contended that the house did not 
belong to defendant No. 2 but was hers and was in her 
Vahiwat through her tenants.

■ Second Appeal No. 495 of 19 L9.
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Defendant No. 2 contended that tlie house belonged 
to him and his brothers’ sons and so only lialf the house 
was liable to attachment.

The Subordinate Judge held that half the house 
belonged to Adiveppa (defendant No. 2) ; that Maha- 
ningappa, brother of Adiveppa, lived in the house upto 
1900 when the family of Mahaningappa left the village; 
that thereafter till 1905 one Mallappa lived in the house 
that Mahaningapi3a and Adiveppa discontinued posses
sion from 1900 and therefore their right to the house 
became barred in 1912. He, therefore, dismissed th& 
XDlaintifl’s suit.

On appeal the District Judge confirmed the decree.
Plaintiff appealed to the High Court.

A. Gr. Desai, for the appellant-.-Both the®lower Courts 
have found in my favour that the house in dispute 
belonged to my Judgment-debtor, defendant No. 2, but 
dismissed my suit on the only ground that I have 
failed to prove that my judgment-debtor was in posses
sion within twelve years before suit.

I submit that the second issue about possession within 
twelve years was wrongly framed. This is not an eject
ment suit but is a suit for a declaration of title. As soon 
as I î roved the title of my judgment-debtor, I was en
titled to succeed.

Further, as the trial Court had held that my judgment- 
debtor was in possession till the end of 1899, it should 
have presumed that he was also in i^ossession till 1905 
and the conclusion arrived at by the trial Court from 
.the mere fact that Mallappa was occupying the same 
in 1905, that he also lived in it from 1900, is not war
ranted by law. The lower Court should have applied 
the maxim “possession goes with the title” to the case.

SW AM IUAO
S h r i n i w a h

V.

B h i m a b a u

1920.
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1920. D , M cm erihar, for r e s p o n d e n t  No. 1:— I  submit
til at as I had succeeded in  t lie  c la im  p e t i t i o n  i n  g e t t -  

j^TiuNnvAs th e  a t t a c h m e n t  le v ie d jb y  t l ie  p Ja in t iJ r  r e m o v e d  on^
th e  g r o n n d  t h a t  I  w a s  t h e  (n v n e r  a n d  p l a i n t i i r B  ju d g -  
m en t-d e ] ) to r  h a d  n o  t i t l e  an«l a« p h i in t i i t  h a s  b r o u g h t  
t l i i s  s u i t  for sofcLlog a s id e  t h i s  ordoi* a n d  fo r  a  d e c la r a 
t io n  of t h e  t i t le  of Iris jm lg in e r i t -d e b to r  ( d e f e n d a n t  
No. 2), i ) la in t i f t  c a n  o id y  s iieceed  on  a t i t l e  w h i c h  
s n h s is t s  a t  {lie diite  of I'he :it:l:acli,nient and. :not m e r e ly  
o n  th.e o r ig in a l  i i t le .  1I<3 (,%-urnot rirly on  t,ho 'wealcness 
of d e f e n d a n t ’s t i t le .  T lie  o n n s  l ie s  v e ry  l i e a v i ly  on  th e  
p h i in t i f f ,  Snell, a s u i t  is tdvi.n to  an e jec tm e .n t  su i t .  
Thong]) I quite admi t tliat f ra m e  of t l ie  s e c o n d  issu e  
w a s  n o t  q u i te  p ro p e r ,  y e t  ],)oth. th e  (Courts i.n. efi'ect f in d  
that'* i)lai.ntifL h a d  fail.ed to  p ro v e  a. s n b s i s t l i ig  t i t l e  a t  
t h e  d a te  of tJic a t t a c l im e n t  a n d  th i s  is a qnes ti .on  of f a c t  
■which can jro t  lie i n te d 'e r e d  w i t h  i n  s e c o n d  appc'al.

Macleod, 0. J.:—The i3lainti,[|; had to file this suit 
to obtain a declaratio.ii that the suit horise was of the 
ownership of the secood del'endant, and liable to att,ac]i- 
ment and sale in execotion of the decree which the 
plaintiff had obtained against him. The first defendant 
contended that the house did not belong to the second 
defendant but was hers and was in j.ier Yahi Âat throngli 
tenants. The first issue raised in tlie trial Court was— 
Does plaintiff show tliat the wlioh:'. lion so ].)elongs to liis 
judgmeiit-debtor, defendant No. 2 ? On that issue the 
Court found that half the house belonged to the jndg- 
meiit-debtOT. The next issue was—"Was defendant No. 2 
in possession of it within t welve years next liefore snit? 
The CourtfoTind that issne in the negative. Accordingly 
it dismissed the suit with costs with regard to house B, 
It appears to me that owing to the raising of the second 
issue, an issue which ought never to have been raised, the 
whole proceedings in both the Courts have been tainted 
with this mistake. Once the plaintiff had proved that

1022 IKDIAH^LAW REPORTS. [VOL. XLV.
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at any rate half the house B belonged to his j i ic lg m en t-  
debtor, then the only î ei’vSon entitled to dispute his 
right to attach that house w o u l d  be a person ‘who 
claimed that the h o u s e  belonged to him. Any other 
Iverson, as a n  outsider, could have no t i t l e  to i n t e r f e r e  
in attachment proceedings by urging that as a matter 
of f a c t  the p r o p e r t y  attached did not b e lo n g  to the 
J u d g m e n t -d e b to r .  I  s h o u ld  go  so f a r  as  to  s a y  th is ,  t h a t  a 
c l a i m a n t  i n  a t t a c h m e n t  p ro c e e d in g s  m u s t  p r o v e  t h a t  
h e  h im s e l f  h a s  a n  i n t e r e s t  i n  t h e  a t t a c h e d  p r o p e r t y .  I f  
h e  f a i l s  to  do  th a t ,  t h e n  h e  h a s  n o  f u r t h e r  i n t e r e s t  i n  
t h e  p ro c e e d in g s .  T h e  i in d i n g s  of t h e  t r i a l  J u d g e  a r e  
b y  n o  nieanr^ c lea r ,  b u t  h e  certain l^^ c a m e  to  t h e  c o n c lu 
s io n  thab  th e  i i r s t  d e f e n d a n t  w a s  n o t  t h e  o w n e r  of t l ie  
p r o p e r t y  e i t h e r  b y  t i t l e  o r  b y  a d v e rs e  p o s s e s s io n .  B u t  
h e  f o u n d  t h a t  o n e  M a U a p p a  K u m b h a r  h a d  l i v e d  i n  t.he 
h o u s e  a d m i t t e d l y  s in c e  1905, a n d  p r o b a b l y  f r o m  1900. 
T h e  r e s u l t  w as, a c c o r d in g  to. t h e  l e a r n e d  J u d g e ,  t h a t  a s  
M ahan ingap i^a ,  t h e  b r o t h e r  of A d iv e p p a ,  d i s c o n t lm ie d  
p o sses s io n  f ro m  1900, M s  r i g h t  to  t h e  h o u s e  h a d  l)econie  
b a r r e d  i n  1912. T h a t  a p p e a r s  to  m e  to  b e  a n  e n t i r e l y  
w r o n g  co n c e j j t io n  of s e c t io n  28 of t h e  I n d i a n  L i m i t a t i o n  
A c t .  A n  o w n e r  o f  p r o p e r t y  d oes  n o t  lo se  h i s  r i g h t  to  
p r o p e r t y  m e r e ly  b e c a u se  h e  h a p p e n s  n o t  to  b e  i n  p o s s e s 
sion of i t  fo r  t w e lv e  y e a rs .  U n d e r  section 28 h i s  r i g h t  
is only extinguished a t  the determination of the period 
l i m i t e d  b y  t h e  A c t  to  him fo r  i n s t i t u t i n g  a  s u i t  fo r  
possession of the j)roj)erty. It must be, therefore, that 
the period cannot be determined unless it has c o m m e n c 
ed to run, and the period will not commence to run 
until the owner is aware that some one else in 
possession is holding adversely to himself. It has not 
been shown then In this case when the period for insti
tuting a suit began to run. Apparently it was thpught 
sufficient to show that Mallappa had been in possession 
.for twelve years, and that therefore at the end of twelve

S w a m j u a o

Shuiniwas
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B i i i m a b a i .

1920. years Malianingappa ceased to be the owner. The 
learned trial Judge said; “Plaintiff’s pleader argues that 
Mallapi^a may come and claim the house by adverse 
possession or by discontinuance of possession of 
Malianingappa’s family since 1900, but that the present 
defendant No. 1 camiofc make any such claim. To my 
mind this is not a correct way of looking'at the case. 
The plaintiif in this case wants to chum the house as 
hiv̂  judgment-del)tor’s and lie must prove that his 
Judgment-debtor had a subsisting infcerest on the date 
of the attachment. For this purpose it does not matter 
whether Mallapi')a claims the liouse liinisell; or some
body elsG claims it.” I cannot agree with that view at 
all. Ai)parently it was not suggested, so far as I can 
see, from the record, that defendant No. 1 claimed to be- 
in possession of the house throiigli Mallappa as her 
tenant, and that, therefore, her possession was adverse 
to the knowledge of the second defendant, and,therefore, 
the period for instituting a suit against her by the second 
defendant had commenced to run. That was not proved 
by the evidence. Nor does it appear that Mallapx â 
came forward to say that he held the house adversely 
to the second defendant. This passage in the judgment 
especially shows how the mind of the trial Judge was 
affected by the raising of issue 2, which was a wrong 
issue to be raised in the case. It is quite true that the 
plaintiil must show that the ijroperty whicli. is attached ' 
is the judgmenfc-debtor’s, and that the judgment- 
debtor has a subsisting interest in the property. He 
did show that the title was in the judgment-debtor, 
defendant No. 2. The title will remain so until It can 
be shown that somebody else has got a better title.

In the aiDpellate Court the Judge said; “ In the second 
suit the lower Court has held that Mahaniagappa and 
defendant No. 2, Adivepi:>a, were owners of the hoase but 
have been out of possession for more than twelve years
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and that their ownership is lost by adverse possession 
on the part of Mallappa. It is argued that Mai lappa 
may be the tenant of Mahaningappa and Adiveppa. 
There is nothing, however, in snpj)ort of this contention 
and Mallappa himself says that he is the tenant of the 
Desai. So the presumption is that Adiveppa has lost 
his title to the house by adverse possession of Mall
appa.” It is not a question at all of presumption. 
Either defendant No. I could establish her right to 
remain in possession of the house by adverse possession 
for twelve years against the second defendant, or else it 
might have been proved that Mallappa had acquired a 
title. But there is certainly no presumption that Mall- 
ppa could have acquired a title, and Mallappa himself 
has not come forward to claim that he acquired a title.

So the result, so far as the hearing of this suifc is concern
ed, has been, that it has been proved that defend ant No. 2 
had a title to the x>roperty. It has not been proved that 
anybody else has acquired a title to the property against 
defendant No. 2, yet the plaintiff is not allowed to attach 
the second defendant’s property in execution of his 
decree. If that decision were to stand, although no one 
is entitled to the j>roperty except the second defendant, 
he will be entitled to retain it free from attachment.
I should like to refer to the recent decision of the 
Privy Council in Secretary o f State fo r  India v. 
Cliellikani Bama Raô '̂  where it \vas first held by the 
High Court of Madras that where claimants were in 
possession of property which originally belonged to 
the Crown it rested upon the Crown to prove that it 
had a subsisting title by showing that the possession of 
the claimants commenced or became adverse within the 
period of limitation, i.e., sixty years before the notifica
tion. That was the view taken by the High Court of 
Madras, and their Lordships of the Privy Council said 

«  (1916) 39 Mad. 617.

SWAMIRAO
S h r i n i w a s
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B h i m a r a i .
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(p. 631); “Their Lorclsliips are of opinion that the view 
~ tliris taken of the law Is erroneous. Nothing is betterSWAMIRAO ”
Hu liiNi WAS settled than that the onus of establishing title to property

by reason of possession for a certain requisite ]}eriod lies 
upon the person asserting such possession. It is too late 
in the day to suggest tlie contrary of this proposition, 
if it were not correct it would be oi:)ftn to the possessor 
for a year or a day to say, ‘I am here ; be your title' 
i”'0 the property ever so good, you cannot turn me out 
until you have denio.iis!:>rated that the possession of 
ray,self and Jiiy jiredecessors was not long ejiougli to 
fiilSli all tiie legal, coriditio.iis.’ Sucli :i singular doctrine 
can, be Tvell il,1n:d.i'ated by the case ol' India,, in which 
tl.i(>! riglst oF tli.0 Crown to vast trn,cts o6:ter.ritory includ- 
ing not only islands arising from. t]i,o sea, but great 
sp'iees of jungle lands, necessarily^ not under the close 
s i|)t'rvislo.i.i of rTOveiMi.ni(ynt officers, would disapi^ear 
heeans:'. tlicu'e v^ould be no evidence available to 
establish tlie state of ipossession lor sixty years past. It 
would be co.ntrary to all legal jirinciples thus to jierniit 
tlie s{;iuatter to put the owner of the fundamental right 
to a negative proof upon, tlie point of posvsession.”

It must folloAV from that decision that a person 
Vvdio hai)])eiis to be in possession of ])roperty without 
titje cannot be allov^ed to say to tlie owner : “You
cannot tiim me out until you have demo.nst;i.‘ated that 
my ])0ssessi0n is not long e.nough. to fulfil all tlie legal 
conditions.” I think, therefore, that the decision of 
l)oth the lower Courts was wrong and that the phdntiti; 
was entitled to the declaration he asked for in the suit 
Avith regard to half tlie house, and there will be a decree 
in his favour with costs througliout to the extent of his
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success.
F a w c e t t , J.;— I  concur.

Decree reversed. 
j .  G. R


