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■subsisting between them and tlie plaintiff, and tliat 
being so the case falls clearly within the principle laid 
down in Guruvayya v. Dattatraya '̂^  ̂which, I think, 
is obviously correct and should be followed in the 
present case. It has been adopted in several cases by 
the other High Courts, and is practically approved 
of by the Privy Council in Kishan Prasad v. Har 
Narain Singh^ .̂ In Shaliasalieb v. Sadashiv Siipdu, 

it was held that the provisions of Order XXXIV, 
Kule 1, were not of an imperative character. In this 
case it is not necessary to go so far as that, nor does 
section 99 of the Civil Procedure Code come into j)lay 
here, as it did there, in supx̂ ort of the view talren in 
that decision. In the present case there has been an 
ajoplication to add these two co-heirs as parties, and the 
application is one which, in my opinion, should have 
been assented to by the trial Court. I, thê ’efore, concur 
in the order remanding the case.

Decree reversed : case remanded.
E . R .
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(1 9 1 8 ) 43 Bom. 575.

Sh iv u b a i
V .

Sh id d h b -
SHWAR

M a e t a n d .

1920.

APPELLATE CIVIL.

Before Sir Norman Madeod, Kt., Chief Justice, and Mr. Justice Fawcett.

JSUFALLI HASS AH ALLY and  a n o t h e r  ( ORiaiNAL P l a in t if f s ), A p p l i­

cants V. IBEAHIM DAJIBHAI and  a n o th er  ( o k ig in a l  D e f e n d a n x s  ), 
Opponents’"'-.

Indian Contract Act ( I X  of 1872)— Bailment-r-Machine useless for jpurjpose 
far which hired— Liability of hadlee.

A  bailee for hire is ofdiuarily boiind to return the article hired at the end 
■of the period for which it is hired, but when an article is hired out for use for

 ̂ Civil Extraordinary Application No. 134 of 1920.

1920. 

October f.



1018 IKDIAN LAW  EEPORTS. [VOL. XLV»

ISUPALM
H assanalli

V .

IBRAHIM
Dajibiiav.

1920. a certain purpose there is an implied warranty that it is fit to ho used for that 
purpose, cand if there is a breach of this warranty, the hfiileo is not liable to 
pay the hire, and need take no .steps to return the article to the bailor.

Cheii) V .  Jonos^'i, followed.

This was an application under extraordinary jnris- 
diction against the decision of P. M. Bhxitt, First Class 
Subordinate Judge at Broacli.

Tlie defendant liired a grass pressing nmcliin,e from 
tile i)laintifl! at Broacli at tlie rate o:l! Es. 22 per niontli, 
and liad it .i-emoved to Anavil for use tliere. It was 
then foiind that the uiachlne was ont of order. A n  
attempt was made by the tlefendant at his own expense 
to put it in woriiing order biifc witboiit success, and 
eYentnally he hired niiobher niacliino aacl. did liis work„ 
He did not pay any rent and did not return the 
machine to the i l̂aintilf.

Tlie plaintifl: sued to recover the rent from the 
defendant; but his suit was dismissed.

The iilaintifE ai^plied to the High Court.
G. N. Thakor, for the applicants.

M. J. Thakore, for o ôponent No. 1,

M acleod , 0. J. .— In this case the plaintiffs hired out 
a grass-press to the defendants at the rate of Es. 22 a 
month. They complain that the defendants did not 
pay the rent, nor did they return the Press. The 
defendants on the other hand said that the Press was 
not in working order, and that they had spent some 
money in repairs, that still it could not be used, and, 
therefore, they had to . get a Press from another man. 
The Judge dismissed the suit, and has found as a fact 
that the Press would not work. The only question was 
whether the detention of the Press by the defendants-

«  (1847) 10 L. T. 23U
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■would involve them in liability. He considered that 
'Owing to the express conduct of the defendants they 
were not liable. That was not a very satisfactory way 
of dealing with the question about which it is somewhat 
difficult to find authority. A bailee for hire is ordinarily 
bound to return the article hired at the end of the 
period for which it is hired. But the Indian Contract 
Act says nothing as to what is. to happen if it is found 
that the a r t i c l e  is not fit to be used for the purpose fo r  
which it was hired. No doubt there is an implied 
w a r r a n t y  w h e a  an article is hired out for use t h a t  it is 
t i t  to be used for that purpose, a n d  if there is a breach 
of warranty then there is no liability to j)ay the hire. 
T h e  question is whether a b a i le e  can ' leave the article 
w h e r e  it is and give notice to t h e  bailor that t h e r e  is a 
breach of warranty, or whether he is bound to r e t u r n  
it to th e  bailor. H owever, there is a case on this 
question, Chew v. Joneŝ '̂ , in which an opinion w a s  
expressed by the Court that if a man hired a horse fo r  
the p u rp o se  of a Jo u rn e y ,  then there was a warranty 
t h a t  the horse was fit for the journey, and i f  it was 
found out that the horse was not fit fo r  the journey 
a n d  broke down then the bailee was entitled to leave 
the horse at the nearest stable and give notice to the 
owner that he had done so. From that it may be 
deduced that all that the bailee is bound to do is to 
give notice that there has been a breach of the 
warranty. This the defendants did, and as the Judge 
has fo u n d  that there was a breach of warranty, therefore 
they were not liable. The rule must be discharged with 
costs.

Mule discharged,
B. E .
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