
to tlie lower appellate Court. I would onLy add my 
l^ersonal opimon that, in considering what is tlie 
limit of eiiliancement permissible to tlie lan'dlord iinder 
section 83 of the Bombay Land Revenue Code, the Court "•

T u k a r a m
IS  entitled to take into consideration not only the d a j i . 

general usage of the District, but also what has been 
the particular usage in regard to the lands in suit.
If, for instance, it is proved that the permanent tenant 
lias only paid a very little more than the assessment 
of the laiid for a very large number of years, then, 
although there may . be a general custom allowing an 
Inamdar to enhance up to the limit of half the gross 
produce of the land  ̂ I should be inclined to say that 
that usage did not apply to the pai'ticular lands in 
suit. These, however, are questions which the lower 
Court will have to consider, and on which it is not 
necessary to come to any definite conclusion at 
present.

Decree reversed.
J. G. E .
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Before Sir Normcm Madeoil, Kt., Chief Jasiiee, and Mr. Justice Fawcett.

YISHNU BHIKAJI ADHIKARI AiiD others ( original Plaintiffs) Ap- 1920.
I'ELLANTS y. BABLA LAKHA JATHAli and others ( obigihal DEifEND- Ockther 7
ANTS ), ReSPOJTDENTS*. ___________

Al̂ D VICE VERSA.

Khoti Seitlenient Act (Bom . Act I  of 1 8 8 0 ), sections S, lO'f— Kkot—
Frlvileged occuj)tini— Resignation of occupancy in favour of Kliot— Adverse 
2)ossess'ion of land against the oecajiant— Effect o f adverse possession against

CroBs Appeals Nos. 992 of 1917 and No, 65 of 1918. 

t  These sections run as follows ;—

8. Tenants other than occupancy tenants sliall continue to hold their lands 
•suhject to such terms and conditions as may have been, or may hereafter be, 
iigreed upon between the Khot and tiiemselves, and in the absence of any such
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VlHHNU
Bhikaji

V.
Babia
I jakha.

1920. the, XJiot— Ejcctmenl hy Khoi— Notice— Land Revenue Code (Bom. Act V  
of IS79), section S4t.

A n  o c c u p a n c y  t e n a n t  o f  K l i o t i  l a u d  h a v i n g  d i e d  i n  1 8 9 8 ,  t h e  d o t ' c f K l a n t  w h o  

w a s  h i s  r e m o t e  r e l a t i v e  t o o k  p o a s e s H i o n  u f  t h o  h i u d  a n d  h c h l  i t  a d v ' o i ' s e l y .  A  

h r s t  c u u s h i  o f  t h e  d c c c a a c d  r o h u q n i B h c d  t h o  h o l d n i g  i n  f a v o u r  o f  t h e  p h i i u t i f t ' -  

K U o t  i n  1 9 1 4 .  T l i o  p l a i n t i f f ;  h a v i n g  s u e d  t o  r e c o v e r  poHHOBBi'ou o f  t h e  l a n d

Held, t h a t  t h e  d c f u n d a u t ’s  a d v e r t i e  [)0,ssosKion a g a i n s t  t h e  h e i r  o f  t h e  

o c c u p a n c y  t e n a n t  o n l y  e x t i n g u i s h e d  t h e  h i t t e r ’M r i g h t  t o  t h e  a c t u a l  po ss ( ;H s io u  

o f  t h e  l a n d  a n d  <lid n o t  o p e r a t e  t o  a n i u h i l a t e  t h e  o c c u p a n t / y  t e n a n t ^ s  r i g h t  

w h i c h  h o  c o u l d  t r a n s f e r  t o  t h e  p l a i n t i i f - K h o t .

Held, f u r t h e r ,  t h a t  t h e  d o f e n d a n t ,  o n  a c c o i i a t  o f  t h o  r e s i g n a t i o n  o f  t h o '  

r i g h t f i d  o c c u p i u i c y  t o j i a j i l ,  c o u l d  c l a i m  l o  he; a  t e n a n t  l u i d o r  s e c t i o n  8  o f  th e -  

K h o t i  S e l  t l e m c n t  A c t ,  J (S80 a n d  in  t h e  a h . s e n c e  o l ’ a n y  n p o c i i i c  a g r c o n i e i i t  

h e t M 'o e n  h i n i K c l f  a n d  t h e  K l u i t  h o  a h o i d d  h o  h e l d  t o  l i e  a  y e a r l y  t e n a n t  l i a b l e  

t o  p a y  r e n t  t o  t h e  K h o t  a t  t l i o  r a t o H  p r c H c r i l i c d  ; i u i d  t h a t  h e  w a s  a c c ( t r d i n g l y  

e n t i t l e d  t o  t h e  n o t i c e  p r e s c r i l i e d  i n  t h e  c a n e  o f  y e a r l y  t c n a n t . s  u n d i - r  t i c c t t o n  8 4  

o f  t h e  L a m l  K e v e i m e  C o d e ,  1 8 7 9 .

H p e c i l i c  a g r e e i u e n t  s h a l l  h o  h e l d  t o  l)c y e a r l y  t e n a n t s  l i a h | ( ‘ t o  i> ay  r e n t  t o  t h e  

K h o t  a t  t h e  s a m e  r a t e s  a s  a r e  p a i i l  b y  o c c u p a n c y  t e u a n t H  i u  t h e  v i l l a g e  i u  

w h i c h  t h u  l a u d s  h e l d  h y  t h e m  avii s i t u a t e  ; P r o v i d e d  t h a t  t h e  r a to H  K h a l i  n o t  

e x c e c d  t h e  m a . x i u u i  p r c s c r i l t e d  i n  H c c t io n  BH, c l a u B o  ( « ) •

1 0 .  I f  a  p r i v i l e g e d  o c c u p a n t  r c K ig n  t h o  l a n d  o r  a n y  p o r t i o u  o f  t h o  l i u i d  itv

h i s  h o l d u i g  o r  i f  a n y  s u c h  o c c u p a n t ’s  l a n d  l a p s e  f o r  f a i l u r e -  o f  h e i r f i ,  o r  o t h e r  

p e r s o n s  e n t i t l e d  t h u r c t o ,  o r  i s  f o r f e i t e d  o n  t h e  o e e i i p a n t \ s  f a i l i n g  t o  p a y  t l i e -  

r e n t  d u e  i n  r e s p e c t  t h e r e o f ,  t h e  h u ) d  hi;  r e s i g n e d ,  l a p s e d  o r  f o r f e i t e d ,  w ha l l  be­

a t  t h e  d i s p o . s a l  o f  t h e  K h o t  a.s K h o t i  l a n d  f ix 'e  o f  a l l  c i i c u n i h r a n c e a ,  o i l i e r  t h a n ,  

l i e n s  o r  c l i a r g e . s  c r e a t e d  o r  existing i n  i ' a v o n r  o f  G o \ - e r n n u ! n f .

B u t  i t  s h a l l  n o t  b(.‘ c i . a n p e t e n t  t o  a  p r i v i l e g e d  o c ; c u [ i a u t  a t  a n y  t i n u ^  t o  r e s ig n ,  

a  p o r t i o n  o n l y  o f  b i s  e n t i r e  h o l d i n g  e x e t ' p t  w i t h  t h e  c -ouH enl  o f  t h e  K h o t .  ; a n d  

n o  p r i v i l e g e d  o c c u p a n t  K hali  b e  d e e n ie < l  t o  h a v e  f o r f e i t e d  h i «  l iU id  (.m f a i l u r e  t o  

p a y  r e n t  m i l o s s  h i s  f o r f e i t u r e  i s  e e r t i l i e d  h y  t h e  Uo!leL-toi-.

T h e  s e c t i o n  ruUH a s  f o l l o w s  :—

84-. A n  a n n u a l  t e n a n c y  Khali, i n  t h o  a h s e n e c  o f  p r o o f  h.i t h e  c o u t r n r y ,  b e

p r o s u i n e A  to  r u n  f r o m  t h e  o i « l  oE o n e  e u l t i v a i i n g  Hea,rfou t o  t h e  e n d  o f  ( l i o  n e x t .

T h e  e i i l t i v a l i n g  s e a s o n  m a y  h e  p r e s u n i e d  t o  e n d  o n  t l i e  th i r l_ \ ' - li r ,s t '  ]},l a r c h .

A ) i  a n n u a l  t e n a n c y  Khali r e q u i r e  f o r  i t s  h - n n i n a l i o u  a. u o ( i e e  g i v e n  in  w r h i u g  

-I>y t l i e  l a n d l o n l  t o  t h e  t e n a n t  fir h y  t h e  t e n a n t  t o  t i n '  l a i u l l o r d ,  at: l e a s t  

m o i i t h i s  b e f o r e  t l i e  c u d  o f  t h e  y e a r  o f  t e n a n c y  a t  t h e  e n d  o f  w b i o l i  i t  is  i n t i m a t ­

e d  t h a t  t h e  t e n a n o y  is  t o  c e a s e .  S u c h  n o t i c e  m a y  lic i u  t h e  f o r m  o f  S c h e d u l e  B  

o r  t o  t h o  l i k e  e f t 'e e t .



CEOSS-appeals from the decision of C. E. Palmer, 1920. 
District Judge of Ratnagiri, modifying the decree y .7 ^
passed by N. K. Mastakar, Subordinate Judge at bhtkaji
Deogad. ^Ba1!LA

Suit to recover possession of Khoti land. L akh  a .

The plaintiff was the Khot of the land. One Sada 
^as the occupancy tenant of the land. On the tenant’s 
•death in 1898, the land was taken possession of by the 
•defendant, who was the mother’s brother’s son of Sada,
On Sada’s death, the land was entered in the name of 
Babu who was the first cousin of Sada. But the defend­
ant remained, in possession. In 1914 Babu executed a 
Hajinama and relinquished the holding to the plaintiff.

In 1915 the plainfcifif sued to recover possession of the 
land from the defendant.

The Subordinate Judge decreed the suit. •
This decree was on appeal modified by the District 

Judge who held that the plaintiff had become owner 
of the land, but that he could not eject the defendant 
in the absence of a proper notice to quit.

Both iDarties preferred cross-appeals to the High 
Court.

P. B. Shingne, for the plaintiff.
A. Gr. Desai, for the defendant.
Faw c e t t , J. :—The plaintiffs are Khots of a village 

In the Ratnagiri District. They sued to recover posses­
sion of certain land which was in the possession of the 
defendant No. 1, who is the appellant in Appeal No. 55 
of 1918. The plaintiffs’ case was that one Babu Daji 
was the occux^ancy tenant of the land, and that he had 
relinquished the same in the plaintiffs’ favour in  1913.
They claimed, therefore, to be entitled, to the land in 
suit. The defendant No. 1, Lakha, alleged that he was 
the occupancy tenant as heir of one Sada Narshet, who
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1920. tiled in the year 1898, and tLat as he had been in 
l)0sseBsi0n for o'ver twelve years any righ,t of Bahn
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Tisiinij
BniKA.it Dajl had been extinguished.

V.

BAP.I.A The trial Court lieUl tliat Babu Daji, and .not defend-
L a k h a .  antNo. ], was th.e riglitCal oconpancy tenant as heir

of Satla Narshet. It also liekl tiie Ilaiinama to the 
plaintilLs proved., and accordingly passed a decree in 
favour of the i)laintiffs for possession and mesne 
profits.

In appeal l,)y the defen.dant No. ,1 to tlû , .District 
Oonrt, it was lield that del'eiidaiit No. 1 was noli Sada’s 
heir, and that althongli dcfenckmt No. 1 liad been in 
possession for over twelve years, still that did not give 
him the occiipancy right. On the oilier iiand, liiS' 
X)Osaession since 181)<S as a tena,nt x>*‘<iVG*̂ ted his l)eing 
treated as a trespasser, and as siicli .i,'e([Mli‘et.i to give np 
his land without any notice. Sncli .nollce admittt^dly 
not having been given, tlie plaintiirs were, .not entitled 
to a decree for iiossession. It accordingly modified t'lie 
lower Oonrt’s decree, holding that the plivlntiils were 
entitled only to a declaration of tlielr owuej'shi]) of tlie 
property in suit.

Both i)arties have ai^pealed from tliis decisioo. l.\dc- 
ing the defendant’s appeal first, the only substantial 
point put before us by his i)leader is that there iŝ  
nothing in tlie Khoti Settle.me.iit Acij to i)revent adverse 
possession operating, and that on tlie .finding of the' 
loAver appellate Court tlie plaintiQ's’ rigiit to recover 
possession of the land should be held to be exti!.igu,islied. 
The real point, however, is whether tlie dcl'endant 
No. I’s possession was adverse as against the Ivliot̂  
as well as against the rightful occupancy tenant. It 
might, no doubt, be urged that as the plaintiffs claimed 
by virtue of the relinquishment i.n their favour ].)y 
Babu, and the latter’s title had been extinguished by



adverse possession, tlie j)ossessioii of defendant No. 1 1920.
oi)erated also against tlie i3laintiffs who claimed tlirongli 
Bab 11. All instance in wliicli sucli a contention sue- Bhikaji
ceeded is tlie case of Qobmda Nath Sliaha ChowdJiry babl\
V. Surja Kanta Lahiri . But that case lias been Lakha,
dissented from in Tlimmnan Pande v. The Mahctfxija 
of ViHanagram^^ ,̂ in which it was held that iposses- 
sion acquired during the continuance of a lease will 
not ordinarily be adverse possession as against the 
lessor until at any rate such time as the lessor be­
comes entitled to possession. This follows the ordinary 
definition of ‘ adverse possession’, namely, “ i30sses«̂  
vSion by a j)erson holding the land on his own behalf 
or on behalf of some person other than the ti’uo 
owner, the true owner having a, right to immediate 
possession” , In the jn’esent case, the defendant No. 1 
in his written statement says that siiiae 1898 he 
has been paying dues to the Khot while in posses­
sion of this land, and the case is, therefore, similar 
to one where the possession is accpiired during the 
continuance of a lease. So long as the Khot received 
X>roper dues from the defendant No. 1 he was: not 
l}rejudiced, and there is no reason for saying that the 
defendant No. I ’s possession was adverse to him ; in 
other words he had not a right to the immediate 
possession of land which was in the XDOssession of a 
tenant paying the proper dues- This is in accordance 
with a ruling of this Court in Yes a hhi Hama v, 
Sal-cliarcwi Go2:)al̂ \̂ where the whole,question of the 
result of an alienation by an occiix3ancy tenant in a 
Khoti village is carefully considered. That decision 
was given before the amendment of section 10 of the 
Khoti Settlement Act, 1880, by Bombay Act No. V III 
of 1912, and in viev\̂  of the terms of section 10, as it
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1920. then stood, it was lielcl that an occupancy tenant,
---------- - whose tenancy is not determined, did not forfeit his
iTmvru tenancy by parting temporarily with the possession

of his hind to another without resigning the land to 
U kha. the Kliot, and so long as his tenancy was not deter­

mined, the land was not at the disposal of the Khot. 
Section 10, as now amended, provides that if an 
occupancy tenant resigns the land or any portion of 
the land in his holding or does any act purporting to 
transfer sucli land or any i)ortion thertujf or any 
interest theriein witliont the consent of tlie Khot 
( exceiDt in cerfaiii eases), such land shall be at the 
disi)osaI of the Kbot as Kboii land free of all encnin- 
brances, other than Kens or cljarges created or existing 
in favour of Government. This amendment, however, 
does not affect the present ease, the twelve years’ 
adverse possession of defendant No. 1 being complete 
before the amendment was enacted. The case, therefore, 
falls within the ruling in Yesa bin llama  v. Sakharam  
Gopal^K In that case it was further held, that, though 
an occux^ancy tenant cannot transfer his occupancy 
right without the consent of the Khot, yet there was 

■ nothing to prevent him from disx^osing, at his will, 
of any rights which he i:>ossesses otlier tlian such 
occui^ancy right. Thus he can, as long as his own 
tenancy is undetermined, grant to another tlie right 
which is in him, but he cannot give a fight which 
would survive his own interest, so as to force upon tlie 
Khot a tenant claiming in his own right a permanent 
occnpancy as against the Khot, surviving after the 
rights of the transferor had determined. Accordingly 
it was held that the transferee cannot claim for himself 
any permanent tenure on a fixed statutory rent, and 
although the plaintiff Khot was not allowed to recover 
possession of the land transferred, yet he was granted
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a declaration that no occupancy tenant’ s rights in the ^̂ 20. 
land had been transferred by the occupancy tenant to 
Ills transferee. It follows from this that the defendant b h i k a j i

No. I ’s adverse possession against Babu only operates babla
to extinguish Babu’s right to the actual possession of L a k h a .

the land, and does not operate to annihilate his occu­
pancy tenant’s risyht which he could, therefore, t r a n s f e r  

to the Khot. As pointed out in the trial Court’s judg­
ment, the defendant No. 1 does not allege that his 
possession was i3rior to the commencement of the 
revenue year 1845-46 so as to entitle him to a right 
of occupancy tenant under section 5 of the Khoti 
Settlement Act, 1880, and that right could not be 
transferred to him by Babu under the decision just 
referred to. It cannot accordingly have been acquired 
by adverse possession, for that would give greater 
right to possession by wrong or usurpation than to 
possession under a transfer from the rightful occupancy 
tenant, and as already remarked the possession was 
not adverse against the plaintiffs. I think, therefore, 
that the lower Court was correct in saying that defend­
ant No. I’s adverse .possession for over twelve years 
does not give him the occupancy right.

We were referred by the appellants’ pleader to the 
judgment of this Court in S. A. No. 922 of 1914, in which 
the plaintiff had been held to have been in possession 
of the land in suit for over twelve years before 
the Khot obtained a relinquishment from a registered 
occupancy tenant, and it was decided that the title 
acquired by prescription under the Indian Limitation 
Act by the’ plaintiff had not been displaced by the re­
cent possession of the Khot, which was much less than 
twelve years before the suit. The plaintiff was accord­
ingly held entitled to a decree for possession. That 
decision does not, however, really affect the view taken 
above. The plaintiff in that case had been forcibly
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Bhika.ti

1920. dispossessed by tlio Kliot, and blie reliiKjiiisluiieiit iiiliiB: 
favour was before tlie jimendiiig Act of 11)12. The 
lower appcllaie Conrt In il,s .jiulgnient says that “ the 
Kliot had tlieii eitliei’ to allow l̂ lie ti'aiiafcroe to conti- 

t̂ ucha. in i)0ssessi0n or if he wanted to (wie,t him, he was
])onnd to give him a notice according lo 11 le Bombay 
Land Revenue Code. But lie was not to take the law 
in 3iis hands by getting a Bodptiti'a for Iiimst?]f i'rt)ni one 
who had no s id)S!sting right. Therel'ore tlu‘, phiintifl: 
can maintain tlie suit to s’ecxvver his lost .!n,ru.L ” That 
recognises t'he right oi‘. t'lie lvli.ot< to sc.1‘Vlj a, notice iipon 
tlie ]>laintllf nnder the Bombay Land JiA-vveiine Code, 
and tluyii o]>tain'possession in duo’ course o!,' hi.w, and as 
lie had not gLven such notice, tiu‘ plalntill! was entitled 
to recover x)ossession. Had he given siU'ii notice the 
decision iniglit have been diiTereiit.

The plaiiitiirs’ Appeal No. 1)02 of 1917 olijects to the 
decision of the District Judge th.at the de.ieiulant No. 1 
was entitled to tlie three iiiontlis’ notice prescribeil by 
section 8i of tiie Bombay Land licvenne Code. This, 
however, is clearly correct and in accordance witli the 
view taken in Yesa hin llama v. Sakliarani Gopal^^ ,̂ 
In that case it was held tliat the Eliot coidil not chdni 
to treat the person in possession under a. rigiit (kn’ivod 
from the occupaney-tenant oillier as a, ti’ospassei* or 
eveu. as a yearly tenant, so h>ng as (lit̂  privih:'ged 
occiipant’s rights remain uiidetei’muied l)y .resignation, 
lapse or dnly certilied forfeltnre. He.re, however, 
there has been a resignation, by the riglitfui occupancy- 
tenant, and the most that defendant No. 1 t;an, claim 
is to be a tenant under sections of tlie Jvhoti Bettle- 
inent Act. Under the provisions of tliat section, in tlie 
absence of any specific agre,enient between Iiiniself and 
the Khot, he must be held to l)o a yearly tenant liable 
to pay rent to the Khot at the rates prescribed and 

w (190,0) 30 BoiJi. 290.
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accordingly, lie is entitled to the notice preserilbed in 
the case of yearly tenants under section Si of the ~

■ V lS H X UBombay Land^ Eevenue Code. The result is that both Bhikaji
appeals should, in opinion, be dismissed with costs, ^

Ma CLEOB, C/J. I agree- Lakha.
Appeals dismissed.

E . R.
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Before Sir Norman Machod, Kt., Chief Justice, and Mr. Justioc FawecU.

S l i lV r B A I  km:>i PlAJARAM  SlIETE (ok igixal P la i n t i f f  No. 2), A i t e l l a n t  1920.
V. SIIID D H ESI-IW APi M A U T A N D  IIE G A D E  and oth eu s (o ii'g in a l „. ' Ociohcr i.
D e fe o ta n ts  a^;d P la i n t i f f  No. 1), Pv•EŜ 0NDENT3'■'̂  ____________

C'hul Procedure Code (A d  V of 1008), Order / ,  Rule 10 {2'),\0rdeT X X X IY ,

Rule 1— Mortgage— Suit for redemption— Suit hf/ some of the heirs of ruort 
gagoi— Aj)plicatiQn tn add remai îhig heirs as dafendcvntŝ  after cause of 
action had hecome time-larred— Indian Liiaitation Act ( I X  of lOOS), 
section xl'J.

- Some of the lieirs of a mortgagor sued to redeem the iiiortg’ago a few days 
})efore the expiry of the period of liinilatioii. To meet an objection raised for 
nou-joinder of parties, tlie plaintiffs subseqneiitly applied to make the remain­
ing heirs party-defendaiits to the suit. The lower Courts deuliued to make 
them parties on the ground that the claim as regards tbeui wa.s harred by 
yection 22 of the Indian Limitation Act, 1908- The plainliffs having- 
appealed ;—

Held, that the plaintiffs’ right to redeera which they had .'when they filed the 
Biiit was not lost by their oniissiun to make the remaining heirs parties. They 
were only necessary parties to save multiplicity oc suits and to prevent the 
mortgagee being subjected to suits being filed against ■ him in auccession by 
varloi'.s parties entitled to the eijuity of redemption.

JSeld, also, that it was within the diacretion of the Court under Order I,
PiLile 10, sub-rule (2), of the Civil Procedure Code, to make the remaining 
heirs CO-defendants, and then to consider what would be the .legal result of 
*̂ (ich addition.

’" Second Appeal No. 160 of 1919.


