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to the lower appellate Court. I would only add my
personal opinion that, in considering what is the
limit of enhancement permissible to the landlord under
section 83 of the Bombay Land Revenue Code, the Court
is entitled to take into consideration not only the
general usage of the District, but also what has been
the particular usage in regard to the lands in suit.
11, for instance, it is proved that the permanent tenant
hasonly paid a very little more than the assessment
of the land for a very large number of yeavs, then,
" although there may . be a general custom allowing an
Inamdar to enhance up to the limit of half the gross
produce of the land, I should be inclined to say that
that usage did not apply to the particular lands in
suit. These, however, are questions which the lower
Court will have to consider, and on which it is not
necessary to come to any definite conclusion ab
present. '
Decree reversed.
J. 6. R.

APPELLATE CIVIL.

Before Siv Norman Macleod, Kt., Chier Justice, and My, Justice Fawcett.

VISHNU BHIKAJI ADHIKARI axp oTuirs (ORIGINAL PLAINTIFFS ) Ap-

© PELLANTS v. BABLA LARKHA JATHAR axp oTorrs (ORIGINAL DEFEND-
ANTS ), RESPONDENTS™, .
AND VICE VERSA.

Khoti Settlement Act ( Bom. det I of 1880 ), sections 8, 10T~—~Khot—

Privileged occupant— Resignation aof vecupancy in favour of Khot—Adverse

possession of land against the vecupant—Effect of wlverse possession against

* Cross Appeals Nos. 992 of 1917 and No. 55 of 1918,
T These scetions run as follows :—

8. Tenants other than occupancy tenants shall continue to hold their lands
subject to such terms and conditions as may have been, or may hereafter be,
agreed upon between the Khot and themselves, and in the absence of any such
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the Khot—Ejectment by Khot—Notice—Land  Llevenwe Code (Bom. Aet 'V

of 1879), section 841%.

An occupaucy tenant of Khoti lad having died in 1898, the detendant who
was his remote relative took possession of the land and held it adversely, A
first consin of the deceased relinguished the holding in tavour of the plaiutift-
Khot in 1914, The plaintiff having sued to vecover possession of the land :—

HHeld, that the defendant’s adverse posgession ug:LbinHt the heir of the
oceupaney tenant only extinguished the latter’s right to the actual possession
of the land and did wnot operate to anuihilate the oceapancy tenant’s right
whiclh he could transfer to the plaintiff-Khot.

Held, further, that the defeudant, on aceount of the resignation of the
vightfal oceupuncy  tenant, could clafin to be ntenant ander section 8 of the
Khoti Settlenent Act, 1880 1 and in the abscoce of any specilic agreemoent
between himsell and the Kliot he shoald be held Lo he o yewrely tenant lialile
to pay reut to the Khot at the vates preseribed ; and that he was  accordiugly
entitled 1o the notice prescribed fu the case of yearly tenants wader seetion 84
of the Land Revenue Code, 1879,

specitic agreapent shall De held to be yewrly tenants Lible to pay rent Lo the
Khot at the st vates us are pald by oceupancy  tenants in the village in
which the lands held by them ave situate : Provided that the rates shall not
exceed the waxima preseribed in section 58, clause (¢).

10, If a privileged ocenpant resign the Jand or any portion of  the Lad i
his holding or if any such occupant’s land lapse for failnre of heirs, or other
persons cutitled  thereto, or is forfeited on the oceupant’s failing to pay the:
vent due in respect Lhereof, the land so resigued, lapsed or forfeited, shall le
at the disposal of the Khot as Khoti land feee of - all encinnleanees, other than

liens or charges created or existing in favour of (Hovernment.

But it shall not be competent toow privileged  ovcupant al any time to resign,
‘o portion only of his entive holding exeept with the consent of the Khot 5 and
no privileged veeupant shadl be deenied to hive forfeited his land on tailuee te
pay rent unless his forleitiee s certitiod by the Colector,

T The section runy as Futlows :—

B4 An winuad tenancy shadl, b the aseuce of prool to the conteary, be
presumed to e from the eud of one cultivating season to the end ol the next,
The cultivating seagson may he presued to and on the thivty-lest Marel,

An annual tenney shadl vequire for its Gevisination o notiee eiven in weiting
Dby the landiord 1o tho tenant or by the tenaut to the Landlord, wt least theee
months betore the ed of the year of tenaney b the eud of which it b inthmat-
ed that the tenaney is to cease, Suelt notice ity be incthe form of Schedule 1
or to the like effect, .
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Cross-appeals from the decision of C. E. Palmer,
District Judge of Ratnagiri, modifying the decree
passed by N. K. Mastakar, Subordinate Judge at
Deogad. :

Suit to recover possession of Khoti land.

The plaintiff was the Xhot of the land. One Sada
was the occupancy tenant of the land. On the tenant’s
death in 1898, the land was taken possession of by the
defendant, who was the mother’s brother’s son of Sada.
On Sada’s death, the land was entered in the name of
Babu who was the first cousin of Sada. But the defend-
ant remained in possession. In 1914 Babu execufed a
Rajinama and relinquished the holding to the plaintiff.

In 1915 the plaintiff sued to recover possession of the
land from the defendant.

The Subordinate Judge decreed the suit. -

This decree was on appeal modified by the District

Judge who held that the plaintiff had become owner
of the land, but that he could not eject the defendant
in the absence of a proper notice to quit.

Both parties preferred cross-appeals to the High
Court.

- P. B. Shingne, for the plaintiff.

A. G. Desai, for the defendant.

FawcerT, J.:—The plaintiffs are Khots of a village
in the Ratnagiri District. They sued to recover posses-
gion of certain land which was in the possession of the
defendant No. 1, who is the appellant in Appeal No. 55
of 1918. The plaintiffs’ case was that one Babu Daji
was the occupancy tenant of the land, and that he had
relinquished the same in the plaintiffs’ favour.in 1913,

They claimed, therefore, to be entitled to the land in

suit. The defendant No. 1, Lakha, alleged that he was

the occupancy tenant as heir of one Sada Narshet, who
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died in the year 1898, and that as he had been in
possession for over twelve years any vight of Babu
Daji had been extinguished.

The trial Court held that Babu Daji, and not defend-
ant No. 1, was the rightlnl occupancy lenant as heir
of Sada Narshet. It also held the Rajinama to the
plainti{fs proved, and accordingly passed a decree in
favour of the plaintiffs for possession and mesne
profits,

Tn appeal by the defendant No. 1 to the District
Court, it was held that defendant No. 1 was not Sada’s
heir, and that althongh defendint No. 1 had been in
possession for over twelve yoars, still that did not give
him the occupaney right. Oun the other hand, his.
possession since 1898 as a tenant prevented his heing
treated as o trespasscer, and as such vequived to give up
his Iand without any notice. Such nolice admittedly
not having been given, the plaintills were not entitied
to a decree for possession. It accordingly modilied the
lower Court’s decree, holding that the plaintifls woere
entitled only to a declaration of their ownership of the
property-in suit. i

" Both parties have appealed from this decision. Tale-
ing the defendant’s appeal f{irst, the only substantial
point put before us by his pleader is that there ig
nothing in the Khoti Bettlement Act to preveut adverse
possession operating, and that on the finding of the
lower appellate Court the plaintiffs’ eight to recover
possesgion of the land should be held o he extinguished.
The real point, however, is whether the defendant
No. I's possession was adverse ag against the IKhob
as well as against the rightful occupancy tenant. It
might, no doubt, be nrged that as the plaintilly cluimed
by virtue of the relinquishment in their favour by
Babu, and the latter’s title had Dbeen extinguished by

o
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adverse possession, the possession of defendant No. 1
operated also against the plaintiffs who claimed through
Babu. An instance in which such a contention suc-
ceeded is the case of Gobirda Nath Shaha Chowdhry
v. Suria Kanta Lahiri®, But that case has been
dissented from in Zhanunan Pande v. The Maharaja
of Vizianagram®, in which it was held that posses-
sion acquired during the countinuance of a lease will
not ordinavily he adverse possession as against the
lessor until at any rate such time as the lessor be-
comes entitled to possession. This follows the ordinary

definition of ‘adverse possession’, namely, * posses-

sion by a person holding the land on his own behalf
or on behalf of some person other than the true
owner, the true owner having a right to immediate
possession ™. In the present case, the defendant No. 1
in his written statement says that sinee 1598 he
has been paying dues to the Khot while in posses-
sion of this land, and the case is, therefore, similar
to one where the possession is acquired during the
continunance of a lease. So long as the Khot received
proper dues from the defendant No. 1 he wos not
prejudiced, and there is no reason for saying that the
defendant No. I's possession was adverse to him ; in
other words he had not a right to the immediate
posseszion of land which was in the possession of a
tenant paying the proper dues. This is in accordance
with a ruling of this Court in Yesa bin Rama v.
Salkharam Gopal®, where the whole question of the
result of an alienation by an occupancy tenant in a
Khoti village is cavefully considered. That decision
was given belore the amendment of section 10 of the
Khoti Settlement Act, 1880, by Bombay Act No. VIII
of 1912, and in view of the terms of section 10, as it

M (1899) 26 Cul. 460. @ (1907) 29 All 595,

® (1905) 30 Bom. 290.
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then stood, it was held that an occupancy tenant,
whose tenancy is not determined, did not forfeit hig
tenancy by parting temporarily with the possession
of his land to another without resigning the land to
the Khot, and so long as his tenancy was not deter-
mined, the land was not at the disposal of the Khot.
Section 10, as now amended, provides that if an
ocdcupancy tenant resigns the land or any portion of
the land in his holding or does any act purporting to
transter such land ox any portion thercof or any
interest therein without the consent of the Khot
(except in certain cases), such dand shall be at the
disposal of the Khot as Khoti land free of all encum-
brances, other than liens or charges created or existing
in favour of Government. This amendment, however,
does not affect the present case, the twelve years’
adverse possession of defendant No. 1 being complete
before the amendment was enacted. The case, therefore,
falls within the vuling in Yesa Uin Lamav. Secteheram
Gopal®, In that case it was further held that, though
an occupancy tenant cannot transfer his occupancy
right without the consent of the Khot, yet there was
nothing to prevent him from disposing, at his will,
of any rights which he possesses other than such
occupancy right., Thus he can, as long as his own
tenancy is undetermined, grant to another the right
which is in him, but he cannot give a rvight which
would survive his own interest, so as to force upon the
Khot a tenant claiming in his own vight a permanent
occupancy as against the Khot, surviving after the
rights of the transferor had determined. Accordingly
it was held that the transferee cannot claim for himself
any permanent tenure on a {ixed statutory rent, and
although the plaintiff Khot was not allowed to recover
possession of the land transferred, yet he was granted

M (1905) 30 Bom, 290.



VOL. XLV.] BOMBAY SERIES. 1007

a declaration that no occupancy tenant’s rights in the
land had been transferred by the occupancy tenant to
his transferee. It follows from this that the defendant
No. I’s adverse possession against Babu only operates
to extinguish Babu’s right to the actual possession of
the land, and does riot operate to annihilate his occu-
pancy tenant’s rieht which he could, therefore, transfer
to the Khot. As pointed out in the trial Court’s judg-
ment, the defendant No. 1 does not allege that his
possession was prior to the commencemexnt of the
revenue year 1845-46 so as to entitle him to a right
of occupancy tenant under section 5 of the Khoti
Settlement Act, 1880, and that right could not be
transferred to him by Babu under the decision just
referred to. It cannot accordingly have been acquired
by adverse possession, for that would give greater
‘right to possession by wrong or usurpatién than to
possession under a transfer from the rightful occupancy
tenant, and as already remarked the possession was
not adverse against the plaintiffs. I think, therefore,
that the lower Court was correct in saying that defend-
ant No. I’s adverse possession for over twelve years
does not give him the occupancy right.

We were referred by the appellants’ pleader to the
judgment of this Courtin 8. A. No. 922 of 1914, in which
the plaintiff had been held to have been in possession
of the land in suit for over twelve years before
the Khot obtained a relinquishment from a registered
occupancy tenant, and it was decided that the title
acquired by prescription under the Indian Limitation
Act by the plaintiff had not been displaced by the re-
cent possession of the Khot, which was muach less than
twelve years before the suit. The plaintiff was accord-
ingly held entitled to a decree for possession. That
decision does not, however, really affect the view taken
above. The plaintiff in that case had been forcibly
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dispossessed by the Khot, and the velinquishment in his.
favour was before the amending Act of 1912, The
lower appellate Court in its judgment says that “the
Khot had then ecithor to allow the transferee to conti-
nue in possession or if he wanted to eviet him, he was
hound to give him a notice nccording Lo the Bombay
Land Revenue Code. But he was notb bo take the law

“in his hands by getting a Sodpatra for himself from one

who had no sulsisting  vight, Thevefore the plaintiff
can maintain the suit to vecover hig Tost land. ” That
recoguises the vight of the Khot Lo serve a notice upon
the plaintill nnder the Bombay Fand Revenue Code,
and then obtain possession in due conrse ol law, and ag
he had not given such notice, the plaintiii was cabitled
to recover possession,  Had he given sueh notice the
decision might have been different.

The plaintilts’ Appeal No. 992 of 1917 objects o the
decision of the District Judge that the detendant No., 1.
was entitled to the three monthy” nolice preseribed by
section 84 of the Bombay Lund Revenue Code. This,
however, is clearly correct and in accordance with the
view taken in Yesa bin Lama v. Salcharam Gopal® ,
In that case it was held that the Khot could not ¢laim
to treat the person in possession under o vight derived
from the occupancy-tenant cither as o lrespasser or
sven as o yearly tenant, so Jong as (he privileged
oceupant’s rights vemain undetermined by .1.'L3Hig11:t(;ib11,
lapse or duly certificd forfeiture. Idere, however,
there has been o vesignation by the vightful occupancy-
tenant, and the most that defendant No. 1 can claim
is to be a tenunt under section 8 of the Wholi Setlile-
ment Act. Under the provisions of that section, in the
absence of any specific agreement hetween himself and
the Khot, he must he held to e o yearly tenant liable
to pay rent to the Khot at the vates preseribed and

@ (1905) 30 Bom. 200,
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accordingly. he is entitled to the notice prescribed in
the case of yearly tenants under section &4 of the
Bombay Land. Revenue Code. The result is that both
appeals should, in my opinion, be dismissed with costs.

MACLEOD, C."J.:—I agree.
Appeals dismissed.
R. R.

APPELLATE CIVIL.

Before 8ir Novinan Blaclend, Et., Chief Justice, and Ir. Justice Fawceli.

SHIVUDBAT mny RAJARAM SHETE (ontaivan Pramntisr No. 2), APPELLANT
. SIIIDDIESHWAR MARTAND HEGADE avp orsvERS (0RIGINAL
DEFENDANTS AXD PLAXTIFF No. 1), RERroxpENTS™, '
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Civil Procedure Code (Act V of 1908), Order 4, Rule 10 (2),}0rder X XXIV,
Rule I—3ortgage—=8uit for redemption—=Suit by some af the heivs of nort-
gugor—Application (o add remaining heivs as defendants, afier cause of
action had becowe time-burred—Indiuin Limitation Act (IX of 1908),

section 232,

- Some of the heirs of a mortgagor sued to redeem the mortgage a few days

before the expiry of the peiiod of limitation.  To meet an objection raised for
non-joinder of parties, the plaintiffs subsequently applied to make the remnain-
ing leirs party-defendauts 1o the snit. The lower Cowrts declined to make
then parties on the ground that the claim as regards them was boarred by
section 22 of the Indian Limitation Act, 1008. The plaintiffs having
appealed :—

Held, that the plaivtilfs’ right to redeem which they had when they fled the
suit was uot lost by their owission to make the remaining leirs parties.  They
were only necessary parties to save multiplicity of suits aud to prevent the
wortgagee being subjected to suits being filed against: him in succession by
various parties entitled o the equity of redemption,

Held, also, that it was within the diseretion of the Conmrt under Order T,
Rule 10, sub-rule (2), of the Civil Procedure Code, to make the remaining
heirs co-defendants, and then to consider what would he the Jogal result of
Bnel addition.

*8acond Appeal No. 160 of 1919.
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