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1920. not, I think, be allowed to withdraw it exeept for some

: good cause shown. There is all the more reason to
_ AIEZE:E;M object to a withdrawal by a stranger, or at any rate a
o person who has not the same rights as the plaintiff in

DA’I‘TAZI‘RAYA . . .
RAM- regard to the enforcement of the decree in his favour.

CRANDTA. The respondents have objected to the appeal being

allowed on various -technical grounds, such ag that

the appellant has no right to apply to the Court, be-

caiise the oase does not come under section 47 of the

Civil Procedure Code.v; But it is to be remarked that
the mortgagee, who made the deposit on behalf of the

plaintiff, is in no better position, and the equitable

rights that vest in the appellant under his contract

with the plaintiff and subsequent decree for specific

performance, are clearly superior to any that can be ’
claimed by themortgagee. The case is one to which an

ordinary principle of equity should be applied, namely,
-that equity will not by reason merely ol a technical
defect suffer a wrong to be without a remedy. 1 think,
therefore, that the appeal should be allowed.

Appeal allowed.

J. G. R,
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Before Sir Norman Macleod, Kt., Chief Justice, and Mr. Justice Fowcelt.
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The Presidency Small Cause Court has no jurisdiction to review its decision
in a proceeding wnder Chapter VIL of the Presidency Small Cause Courts
Act, 1882.

PEr MacLeop, C, J. :—* Section 48 of the Presidency Small Cause Courts Act,
1882, means that in the proceedings themselves under Chapter VII, the provi-
sions of the Codeshall apply as far as possible, that is to sawv, until an order is
made grauting or dismissing the application, and while any further proceedings
which might become necessary in exccution of the order are being taken. To go
a step further, by stating that any other provisions ofthe Code with regard to
appealsor reviews apply, would not he warranted by the words of the section.

Per Fawcerr, J.—" The ecxpression ‘proceedings’ under Chapter VII
should be construed as referring simply to the proceedings for the actual
hearing of the case on its merits which are terminated by an order either
refusing the application or granting possession. It is a further stage, and in
reality a separate proceeding, when the Court after passing such an order is
asked to review that order.”

Crvin application under extraordinary jurisdiction
praying that the order passed by H. B. Tyabjee, Second
Judge in the Court of Small Causes at Bombay, on an
application for review of judgment in Suit No. 25140
of 1919 may be set aside.

The facts were as follows :—

The plaintiffs bronghta suit in the Court of Small
Causes at Bombay to eject the defendants from shop
No. 263 in Mangaldas Market alleging that the defend-
ants were in occupation of the shiop as sub-tenants of the
plaintiffs, and that the plaintiffs required the shop for
their own use.

The defendants relied inter alia on the provisions of
the Rent Act.

The learned Second Judge Mr. H. B. Tyabjee held
that the premises were bona fide required by the
plaintiffs for their own use and directed the defendants
to vacate within one month from the date of the order.

The defendants having subsequeﬁﬂy come across

certain fresh evidence applied for a review of the order
made by the Second Judge.
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The learned Judge after hearing the pleaders of the
parties rejected the application. His reasons were as
follows :—

“The point here s whether from the cjoctment proceedings of this Court
there is allowed a review, viz.,, whether Order XLVIT of the Civil Procedure
Clode is applicable. This has not been extended under section 9 of the Presi-
dency Siuall Cause Courts Act by the High Court and is thorefore not appli-
cable to the suits "geunerally in this Court. But the argument is that by
section 48, Presidency Small Canse Courts Act, the whole of the Civil Proce-
dure Code is made applicable to the ¢jectiment proceedings and the argumnent
is based on the words of the seetion which muakes the Civil Procedare Code
applicable exeept as hervin otherwise provided. 3 Ttis argued that there i no
limitation in the chapter itsel€ and the word herein means Chapter VII, Swall
Canse Courts Act.

I think the word lerein means the Small Cause Courts Act beeause it would
be strange that a simplified Code of Civil Procedure should be made appli-
cable to all the suits in this Court and & much more complicated and elaborate
procedure provided for the proceedings for the recovery of possession  * which
have been held not to be suits and from which therefore there is not even an
appeal to the Full Court under Chapter VI, Small Cause Cowrts Act. '

Assumning that section 9 does not Hmit the application of the entire Civil
Procedure Code I still think the order of review would not apply as section 48

provides for the procedure to be adopted in ejectment proceedings and does

not atfect a substantive right such as a right of review or appeal is. I there-
fore hold that the order of review is not applicable and thercfore there in
no right of re:view in cjectinent proceedings and the application wmust be
refused. ”’

The defendants applied to the High Court under its
extraordinary jurisdiction.

V. D. Kamat, for the applicants:—Section 48 of the
Presidency Small Cause Courts Act makes the Code of
Civil Procedure applicable to all proceedings under
Chapter VII of the Act, notwithstanding section 9 of
the Act or the Rules framed thereunder by the High
Court. Section 48 was enacted in view of the disabi-
lity attaching to ejectment proceedings which were
held to be “proceedings” as distinguished from ‘‘suits”;
and as a necessary sequence, the Act did not provide for
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an appeal to the Full Bench of the Small Cause Court,
provided in case of “ suits ” under section 3§ of the Act.

The whole of the Civil Procedure Code is made appli-
cable to ejectment proceedings because the proceedings
being in respect of immoveable property and for the
determination of the rights and liabilities between a
landlord and tenant are akin in a sense to  suits for
recovery of immoveable property ”, which are expressly
saved from the operation of the Act by section 19 (D) ;
and the Legislature was naturally anxious that the
hearing of such causes in spite of its summary nature
and its absence of finality (as enacted in section 49)
should be regulated by a more elaborate procedure.

The rules framed by the High Court wherein por-
tions of the Civil Procedure Code applicable to the
Small Cause Courts Act ave specified do not control the
substantive provision of law contained in section 48,
_ purposely included by the Legislature in the body of
Chapter VII. Further, the Rules framed by the High

Court begin with a proviso to the effect that the proce- -

dure prescribed under the Schedule to the rules * shall
be the procedure followed in the Court in all * swits *’
(as distinguished from proceedings); and again it
~shall be so followed “except where such procedure is
¢ inconsistent with the procedure prescribed by any
specific provisions of the Presidency Small Causes
Courts Act;” the Legislature having clearly in view,
among other specific provisions, the one under sec-
tion 48, Chapter VII. To put it 'in other words, sec-
tion 48 of the Act was to be read cumulatively with
the rules, the former governing the latter and not
vice versda.

-

The view of the lower Court that a right such as a
right of review or appeal is of a substantive nature
and could be conferred by express legislative terms
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alone, is, I submit, erroneous, tor section 48 in express
terms prescribes the application of the entire Code to
Small Cause Court proceedings under Chapter VII as
applied to trials in a Court of first instance. A review
proceeding, ag distinguished from an appeal, is merely
the continuation of the trial in a Court of first instance.
The rulings which hold that the right of appeal must
be expressly conferred would, thercfore, not apply in
the case of review.

J. G. Rele, for the opponent:—The Presidency Small
Caunse Court has no jurisdiction to review ity decision
in a proceeding under Chapter VII of the Presidency
Small Cause Courts Act. Under section 8 of the Civil
Procedure Code, section 114, which deals with review,
is not extended to the Presidency Small Cause Court
o0 also under Order LI, Ovder XLVII, which deals with
the power of veview, is not extended, Moreover, under
section 9 of the Presidency Small Cause Courts Act,
the High Court is empowered to frame rules to pre-
scribe the procedure and practice to be obgerved by
the Small Cause Court, and in framing these our High
Court has not extended the application of section 114
or Order XLVII to the Small Cause Court.

The question then arises whether under section 48
of the Presidency Small Cause Courts Act which states
that in ejectment proceedings under Chapter VII, the
Court shall “ as far as may be ” and “except as herein
otherwise provided ” follow the procedure prescribed
for a Court of first instance by the Code of Civil Proce-
dure, the Legislature intended to give the Small Cause
Court power to review the decisions under that chapter.
My submission is (1) the words “ hercin otherwise pro-
vided” in section 48 should be read subject to section 9
of the Presidency Small Cause Courts Act and by the
rules framed under the section the order of review is
not extended to any proceedings inthe Sinall Cause
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Court, irrespective of the “suits” or “proceedings”
under Chapter VILI. It is true that in the rules framed
the word “suit” isused but the rules are also made appli-
cable to * proceedings ” under Chapter VII, e.g., Rule 2
which speaks of the institution of a suit by an applica-
tion and the same procedure is followed in the case of
an institution of proceeding under Chapter VII; Rule 4,
summons shall contain a statement of the nature of
cause of action ; Rule 12 which refers to the refund of
half the fees on a notice being given to the clerk of the
Judge ; Rule 16 regulating the costs. Further, a refer-
ence to section 69 of the Presidency Small Cause Courts
Act would indicate that this power of review is not
deemed to be covered by the provisions of section 48
of the Act; section 69 applies not only to suits but
also to proceedings under Chapter VII of the Act, and
it empowers the Small Cause Court to make a reference
to the High Court under certain circumstances. It
would be quite unnecessary to confer that power if
section 48 was intended to cover the powers of refer-
ence and review contained in Part VIII of the Civil
Procedure Code, 1908.

Secondly, the words ‘ as far as may be ” in section 48
wonld mean that the provisions of the Civil Procedure
Code shall apply as far as possible, that is, until an
order is made granting or dismissing an application
and while any further proceedings which might become
necessary in execution of the order are being taken.
“ Procedure ” having thus ended by the execution of
the order, any further proceedings by way of review
would, I submit, not be warranted by section 48 of the
Act. Right of review like aright of appeal is a sub-
stantive right and unless that is conferred by the provi-
sions of the Act, a party cannot claim it: Nana v.
Sheku® ; Meenakshi Naidoo v. Subramaniya Sastri®.

M (1908) 32 Bom. 337: ( (1887) L. R. 14 1. A. 160.
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Thirdly, the procecedings under Chapter VII are
treated as of a summary nature, as a party aggrieved
by an order passed under this chapteris not precluded
from instituting a suit on title in the High Court under
the provisidns of section 49 of the Presidency Small
Cause Courts Act. It was intended that the order
should be treated as final, so far as Small Cause Court
was concerned and that the Court should not be
harassed by review applications in such summary
proceedings. Bven a vight of appeal to tho Full Court:
under section 38 of the Act is not allowed in the case
of proceedings under Chapter VII : Ramlerishna v.
Huji Dawood® ; much less, therefore, could a right of
review have been intended.

MacLEoD, C. J. :—This is an application by the
defendants under section 115 of the Civil Procedure
Code asking the Court to exercise its discretionary
powers with reference to an ovder made by the learned
Second Judge wpon an application made to him to
review his decigion in a proceeding under Chapter VII
of the Presidency Small Cause Courts Act. It wasg
held in Ramkrishna v. Haji Dawood® that an appli-
cation under Chapter VII of the Presidency Small
Cause Courts Act would not come within the opera-
tion of section 38 of the Act, which provides, in the
case of suitg, for applications, which could be made
by either party within eight days from the date of
the decree or order in the suit, lor a new trial. 1t was
leld that a proceeding under Chapter VII wag not a
suit. The vesult is that Chapter VII stands by itself,
prescribing a summary method of procedure to enable
owners of immoveable property to recover possession
from their tenants.  Section 49 prescribes that recovery
of.the possession of immoveable property under “that
Chaptér should be no bar to the institution of a suit in

M (1907) 31 Bom. 259.
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the High Court for trying the title thereto. It was,
therefore, intended to enable landlords to recover
possession from their tenants by means of this proce-
dure, and it must have been intended that orders made
in proceedings under Chapter VII should be final. In
any event unless the right of appeal against such order
was especially given by the Act there would be no
appeal from such an order. The question, however,
in this application is whether, although there is no
appeal against the order of the learned Second Judge,
he had jurisdiction to entertain an application for a
review of his judgment on any of the grounds which
appear in Order XLVII, Rule 1, of the Civil Procedure
Code. It has been said, and there seems to be some
authority for the dictum, that every Court has an inhe-
rent power to review its own decisions, but with regard
to suits in the Presidency Small Cause Courts, the pro-
cedure for which is prescribed by the High Court, the

High Court in making rnles laying down what por-

tions of the Civil Procedure Code should apply to
such suits, directed that section 114 of the Code which
provides for review be omitted. It does not seem,
however, that the High Court made rules divecting
what portions of the Civil Procedure Code should be
applied to proceedings under Chapter VII. Nothing
is said in Rule 1 about such proceedings. That rule
says “the portions of the Code of Civil Procedure,
Act 'V of 1908, specified in the first column of the
Schedule hereto annexed shall, subject to the additions,
alterations and modifications specified in the second
and third columns of such Schedule, extend and shall
be applied to the Small Cause Court and the pro-
cedure prescribed thereby shall be the procedure follow-
ed in the Court in all suits cognizable by it except

where such procedure is inconsistent with the pro-

cedure prescribed by any specific provisions of the
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Presidency Small Cause Courts Acts, 1882 and 1895 ™.
At that time the decision in FKamibrishna v. Hajs
Dawood® had been reported, and it seems certainly
strange that the High Conrt should have omitted to
lay down what portions of the Civil Procedure Code
should apply to proceedings under Chapter VII which
had been held not to be suits. One can only assume tha
their Lordships congidered that section 48 prescribed
what procedure should be applied Lo proceedings undey
that Chapter and therefore novule was necessary. That
gsection says : “ Inall proceedings under this Chapter,
the Small Cause Court shall, as far as way be and
except as hovein otherwise provided, follow the proce-
durve prescribed for a Court of fivst instance by the
Code of Civil Procedure ”. The words « as for ag may be”
evidently vefer to the summary nature of the proceed-
ings whicn could be taken under the Chapter, while
it seems that the words *except as hervein otherwise
provided ” would include any rules macle hy the High

‘Court under the provisions of scetion 9 (1), so that the

High Court would have power to determine what por-
tions of the Civil Procedure Code should apply to
proceedings under Chapter VIL Howover, it has not
done so, and all that we can do is togive the best inter-
pretation we can to the terms of section 48. T think

that thab section means that in the procecdings them-

setves under the Chapter the provisions of the Code
shall apply as far as possible, that is to say, until an
order ig made granting or dismissing the application,
and while any further proceedings which might become
necessary in execution of the order are being taken
To go a step further, by stating that any other provi-
sions of the Code with regard to appeals or reviews
apply, would not, I think, be warranted by the words
of the section. For there is no right of appeal under

@ (1907) 31 Bow, 259.
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Chapter VI1I, and it would follow that any provisions
in the Code which enable an aggrieved party to apply
under certain conditions for review were not intended
to be included in this section. I think it was intended
that the decrees and orders of the Small Cause Courts
should be final, except as 1aid down in the Act. The
powers of the High Court to make rules would be
subject to the provisions of the Act itself and I have
no doubt that because it was laid down in section 37
of the Act that every decree and order of the Small
Cause Court in o suit shall be final and conclusive,
except as provided by Chapter VI, the High Court
refrained from making section 114 of the Civil Proce-
dure Code applicable to proceedings in suits in the

Small Cause Court. I think, therefore, that the rule

must be dischayged with costs.

‘We would like, however, to draw the attention of the
authorities to the inconsistent provisions of the Presi-
dency Small Cause Courts Act in this respect. Under
section 14 “the Local Government may invest the
Registrar with the powers of a Judge under this Acé
for the trial of suits in which the amount or value of
the subject-matter does not exceed Rs. 20”. The Expla-
nation says: “Ifor the purposes of this section an applica-
tion for possession under section 41 (that is under
Chapter VII), shall be deemed to be a suit”. Therefore
the Registrar has power to make, if invested with the
powers of a Judge, an order in a proceeding under
Chapter VII, which shall be deemed to be a suit, and
under section 86 “an order made by the Registrar in
any suit or proceeding shall be subject to the same
provisions in regard to new trial as if made by a Judge
of the Court ”. That would appear to contemplate that
an order made by a Judge under Chapter VII would be
subject to the provisions for new trials. It is absurd
that a proceeding under Chapter VII if held befQi‘e the
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Registrar should be deemed to be a suait but if held
before a Judge should not be a suiv. Butbt in Ram-
Ierishne v. Haji Dawood® it was held that in spite of the
wording of section 36 an oxder in such a proceeding made
by a Judge cannot form the subject-matter of an applica~
tion for a new trial. It is certainly desirable that this
inconsistency should be remedied by legislation, and
that it might be made clear whether or nol it was
intended by the Legislature that orders of the Pre-
sidency Small Cause Courts im proceedings under
Chapter VII should come within the provisions with
regard to new trials and appeals in Chaptler VL.
FawceTr, J. :—I agree. We stavt first with the fact
that under section 8 of the Civil Procedurce Code, scce
tion 114, which deals with the power of vreview, is not
extended to the Presidency Small Cause Courts. Simi.
larly under Order LI, Order XLVII which deals with
thig power of review isnot extended. In this respect
the case differs from a Provincial Small Cauge Court to
which, under section 7 of the Code and Order I,
section 114 and Oxder XLVIT extend. Then I think an
indication thatthis power of review is not deemed to be
covered by the provisions of section 48 is supplied by
section 69 of the Presidency Small Cause Courts Act.
That section applies not only to suits but to any
proceeding under Chapter VIL of the Act, and it
provides that in any proceeding, in which the amount
or value of the subject-matter exceeds Rsu. 500, wher
any question arises upon whicl the Court entertains
reasonable doubt, and either party so requires, then
the Court can make a reference to the High Court. It
would be quite unnecessary to confer that power, if sec-
tion 48 was intended to cover the powers of reference
and review contained in Part VIII of the Civil Procedure
Code, for, on the reasoning of the appellant’s counsel,

® (1907) 31 Bom. 259.
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the power of reference contained in section 113 and
Order XL VI of the Code is conferred as part of the pro-
cedure prescribed for a Courtof first instance by the
Code of Civil Procedure under section 48. A further
consideration is that, although section 37 does not in
terms apply to an order under section 43, becauge that is
an order not in a suit but in a proceeding; yet the whole
tenor of the Act is in favour of finality, and the Court
should, therefore, be slow to hold that section 48 was
intended by the Legislature to contravene that prin-
ciple, unless its plain wording shows that such a con-
struction should be put upon its provisions. I think
there is no such necessity in this case, and that the
expression ‘proceedings’ under this Chapter should be
construed as referring simply to the proceedings for the
actual hearing of the case on its merits which are termi~
nated by an order either refusing the application or
granting possession. It is a further stage, and in
reality a separate proceeding, when the Court after
passing such an order is asked to review that order.
I think, therefore, that the rule should be discharged
with costs.

Rule discharged.
J. G. R.
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