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not, I think, be allowed to withdraw it excei^t for some- 
good cause shown. There is all the more reason to 
object to a withdrawal by a stranger, or at any rate a 
person who has not the same rights as the plaintiil in 
regard to the enforcement of the decrec in his fa-vonr.

The resi)ondents have objected to the apx êal being 
allowed on various technical groimds, such as that 
the appellant has no right to apply to the Conrt, be­
cause the case does not come under section 47 of the 
Civil Procedure Code.r, But it is to be remarked that 
the mortgagee, who made the deposit on belialf of the 
jplaintiil, is in no better position, and tlie equitable 
rights that vest in the appellant under his contract 
with the plaintiff and subsequent decree for specific 
performance, are clearly superior to any that can be 
claimed by the mortgagee. The case is one to which an 
ordinary principle of equity should be applied, namely,, 
■that eqiiity will not by reason merely of a technical 
defect suffer a wrong to be without a remedy. I think,, 
therefore, that the appeal should be allowed.

Appeal allowed, 

J. G. R.

APPELLATE CIVIL.

Before Sir Norman M a ch o d , K t , Chief Justice, atul 2Ir. Justice Favxeit. 

1920. FRAMROZ DOSABHA.I anb a n o t h e r  (o r ig in a l D e frn d a n t r),  A p p lic a n ts  

O doher I .  'DALStJKHB'HAI FULGHAHD and a n o t iir r  (ouiaiNAr, P l a i n t i f f s ) ,
____________ Opponents^.

PreBkleney Small Cause Courts A c t  (X V  oflSS3), Chapter YU\ section 4S~-» 
Order made in 'proceediiigs under Châ t̂er VI I — — Powar of the 
Court to revieio ike order— Civil Procedure Code (AM V of 1008), see-’ 
tions 5, 114 and Order X L V II.

Civil Application No. 115 of 1920 under Tlxtraovdiimry Jurisdiction.
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The Presidency Small Cause Court has no jurisdiction to review its decision 
in a proceeding under Chapter VII of tlie Presidency Small Cause Courts 
Act, 1882.

Peb M a c l e o d ,  C, J. :— “ Section 48 of the Presidency Small Cause Courts Act, 
1882, means that in the proceedings themselves under Chapter VII, the provi­
sions of the Code shall apply as far as possible, that is to say, nntil an order is 
made gi-auting or dismissing the application, and while any further proceedings 
which might become necessary in execution of the order are being taken. To go 
a step further, by stating that any other provisions of the Code'with regard to 
appeals or reviews apply, would not be warranted by the words of the section. ”

Per F a w c e t t , J. ;>— “ The expression ‘ proceedings ’ under Chapter VII 
should be construed as referring simply to the proceedings for the actual 
hearing of the case on its merits which are terminated by an order either 
refusing the application or granting possession. It is a further stage, and in 
reality a separate proceeding, when the Court after passing such an order is 
asked to review that order. ”

Civil application under extraordinary Jtirisdietion 
praying that tlie order passed by H. B. Tyabjee, Second 
Judge in the Court of Small Causes at Bornbay, on an 
application for review of Judgment in Suit No. 25140 
of 1919 may be set aside.

The facts were as follows ;—
The plaintiffs brought a suit in the Court of Small 

Causes at Bombay to eject the defendants from shop 
No. 263 in Mangaldas Market alleging that the defend­
ants were in occupation of the shop as sub-tenants of the 
plaintiffs, and that the plaintiffs required the shop for 
their own use.

The defendants relied inter alia on the provisions of 
the Bent Act.

The learned Second Judge Mr. H. B. Tyabjee held 
that the premises were hona fide required by the 
plaintiffs for their own use and directed the defendants 
to vacate within one month from the date of the order.

The defendants having subsequently come across 
certain fresh evidence applied for a review of the order 
made by the Second Judge.
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1920. The learned Judge after hearing tlie pleaders of the 
parties rejected the application. His reasons were as 
follow s:—

“ Tlie point bore is whetlier from the cjoctment procoG(linfj,'s oE this Court 
there is allowed a review, viz., whelber Order XLVII o£ the Civil Procedure 
Code ia applicable. Tliin has not been extended under section 9 of the Presi­
dency Small Cfitise Courts Act by the High Court and is tborefore not appli­
cable to the Kuits generally in this Court, But the argiuuont is that by 
sectidra 48, Presidency Kuuill Cause Courts Act, the whole ol: the Civil Proce­
dure CodeiH made applicable to the ejectment proceediugH aud tlie argument 
is based on the word.s oi" the section wliich nuikca the Civil Procedure Code 
applicable except as lierciin oth(‘rwi.se provided. It ia argutul that there ih no 
limitation in the cliapter itHeli' and the word lierein uuiaus Chapter VII, Suial! 
Cause Courts Act.

I think the word herein nieauH the Small Cause Courts Act because it would 
be strange that a siuiplilied Code of Civil I -̂ocedure should I ks uiiule appli­
cable to all the Huits in this Court and a much nuu-e complicated and elaborate 
procedure pi'ovid'ed for tlie proceedings for the recovery of; posHeHaion ‘ which 
have been held not to be suita aiid lironi which therefurc there !h not even an 
appeal to the Full Court under Chapter VI, Small Cause Courts Act. ’

Assuming that section 9 does not limit the application of the entire Civil 
Procedure Code I still think the order of review would not apply as aectioti 48 
provides for the procedure to be adopted in ejectment proceedings and docB 
not aiSect a substantive right such aa a right of review or appeal is. I there­
fore hold that the order of review is not applicable and therefore there iw 
no right of review in ejectment proceedings and the application nutat bo 
refused. ”

The defendants applied to the High Court under its 
extraordinary jurisdiction.

V. D. Kamat, for the applicants:—Section 48 of the 
Presidency Small Cause Courts Act makes the Code of 
Civil Procedure applicable to all proceedings under 
Chapter VII of the Act, notwithstanding section 9 of 
the Act or the Rules framed thereunder by the Higli 
Court. Section 48 was enacted In view of the disabi­
lity attaching to ejectment proceedings which were 
held to be “proceedings” as distinguished from “suits” ; 
and as a necessary sequence, tlie Act did not provide for



VOL. X LY .] BOMBAY SERIES. 975

an appeal to the Full Bench of the Small Cause Court, 
provided In case of “ suits ” under section 38 of the Act.

- The whole of the Civil Procedure Code is made appli­
cable to ejectment proceedings because the proceedings 
being in respect of immoveable property and for the 
determination of the rights and liabilities between a 
landlord and tenant are akin in a sense to “ suits for 
recovery of immoveable property ” , which are expressly 
saved from the operation of the Act by section 19 (D ); 
and the Legislature was naturally anxious that the 
hearing of such causes in spite of its summary nature 
and its absence of finality (as enacted in section 49) 
should be regulated by a more elaborate proced.ure.

The rules framed, by the High Court wherein por­
tions of the Civil Procedure Code applicable to the 
Small Cause Courts Act are specified do not control the 
substantive provision of law contained in section 48, 
purposely included by the Legislature in the body of 
Chapter VII. Further, the Rules framed by the High 
Court begin with a proviso to the efiiect that the proce­
dure prescribed under the Schedule to the rules “ shall 
be the procedure followed in the Court in all ‘ suits ’ ’ 
(ss distinguished from proceedings) ; and again it 
shall be so followed “ except where such procedure is 
inconsistent with the procedure prescribed hy any 
specific provisions of the Presidency Small Causes 
Courts A c t ; ” the Legislature having clearly in view, 
iimong other sijecific in’ovisions, the one under sec­
tion 48, Chapter YII. To put it in  other words, sec­
tion 48 of the Act was to be read cumulatively with 
the rules, the former governing the latter and not 
vice versa.

The view of the lower Court that a right such as a 
right of review or appeal is of a substantive nature 
and could be conferred by express legislative terms
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1920. alone, is, I submit, erroneous, for section k̂S in exi^ress 
terms prescrilbes tlie apx^lication of tlie entire Code to 
Small Cause Court proceedings under Chapter V II as 
applied to trials in a Court ol: first instance. A review 
proceeding, as distinguished from an appeal, is merely 
the continuation of the trial in a Court of: first instance. 
The rulings wliicli hold that tlio right of aj^peal must 
be exx^ressly conferred would, therefore, not apply in 
the case of review.

J. G. Hele, for the opponent:—The Pfcsidency Small 
Cause Court has no Jurisdiction to review its decision 
in a proceeding under Chapter V II of the Presidency 
Small Cause Courts Act. Under section 8 ol; the Civil 
Procedure Code, section 114, which deals with review, 
is not extended to the Presidency Small Cause Court; 
so also uncl,er Order LI, Order XLV II, whicis deals with 
the power of review, is not extended. Moreover, under 
section 9 of tlie Presidency Small Cause Courts Act, 
tlie High Court is empowered to frame rules to pre­
scribe the procedure and practice to bo observed by 
the Small Cause Court, and in framing these our High 
Court has not extended the application of section lid- 
or Order X L V II to the Small Cause Court.

The question then arises whether under section 48 
of the Presidency Small Cause Courts Act which states 
that in ejectment proceedings under Chapter VII, the 
Court shall “ as far as may b e ” and “ excex)t as herein 
otherwise provided ” follow the procedure prescribed 
for a Court of first instance by the Code of Civil Proce­
dure, the Legislature intended to give the Small Cause 
Court power to review the decisions under that chapter. 
My submission is (1) the words “  herein otlierwise i>ro- 
vided ” in section 48 should be read subject to section 9 
of the Presidency Small Cause Courts Act and by the 
rules framed under the section the order of review is 
not extended to any proceedings in 'the Small Cause
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1920.

Court, irrespective of tlie “ suits ” or “ proceedings 
under Chapter VII. It is true that in the rules framed 
the word “suit” is used but the rules are also made appli­
cable to “ proceedings ” under Chaj^ter VII, e.g., Buie 2 
which speaks of the institution of a suit by an applica­
tion and the same procedure is foil owed in the case of 
an institution of proceeding under Chapter V I I ; Rule 4, 
summons shall contain a statement of the nature of 
cause of action ; Rule 12 which refers to the refund of 
half the fees on a notice being given to the clerk of the 
Judge ; Rule 16 regulating the costs. Further, a refer­
ence to section 69 of the Presidency Small Cause Courts 
Act would indicate that this power of review is not 
deemed to be covered by the provisions of section 48 
of the Act ; section 69 applies not only to suits but 
also to proceedings under Chapter V II of the Act, and 
it empowers the Small Cause Court to make a reference 
to the High Court under certain circumstances. It 
would be quite unnecessary to confer that power if 
section 48 was intended to cover the powers of refer­
ence and review contained in Part V III of the Civil 
Procedure Code, 1908.

Secondly, the words as far as may be ” in section 48 
would mean that the provisions of the Civil Procedure 
Code shall apply as far as possible, that is, until an 
order is made granting or dismissing an application 
and while any further pi’oceedings which might become 
necessary in execution of the order are being taken. 
“ Procedure ” having thus ended by the execution of 
the order, any further proceedings by way of review 
would, I submit, not be warranted by section 48 of the 
Act. Right of review like a right of appeal is a sub­
stantive right and unless that is conferred by the provi­
sions of the Act, a party cannot claim i t : Nana v. 
Sliekû '̂̂  ; Meenakshi Naidoo v. Subramaniya Sastrî ^K

(1) (1908) 32 Bom. 337; C2) (1887) L. E. 14 I. A. 160.
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1920. Thirdly, tlie i3roceeclings under Ghapter V II are 
treated as of a summary nature, as a party aggrieved 
by an order x^assed under tliis chapter is not precluded 
from instituting a suit on title in. tlie High Court under 
the provisions of section. 49 of the Presidency Small 
Cause Courts Act. It was intended that the order 
slioTild be treated as final, so far as Small Cau se Court 
was concerned and that the Court should not be 
harassed by review applications in sucli summary 
proceedings. Even a right of appeal to the Full Court 
u n d e r  section 38 of the Act is not allowed in the case 
of proceedings under Chapter V II : Ilmnlcrishna v. 
Hajl Dawood̂ ^̂  ; mucli less, therefore, could a riglit of 
review have been intended,

j\lACLE()D, 0 .  J . :— Tliis is an application by the 
defendants under section 115 of the Civil Procedure 
Code asking tlie Court to exercise its discretionary 
powers with reference to an order made by the learned 
Second Judge upon an application made to him to 
r e v i e w  liis decision in a p)roceeding under Chapter V II 
of the Presidency Small Cause Courts Act. It was 
lield in Ramkrishna v. Haji Dawood̂ '̂̂  tliat an appli­
cation under Chapter VII of the Presidency Small 
Cause Courts Act would not come witliin the opera­
tion of section 88 of the Act, wliicli. i3rovides, in the 
case of suits, for applications, which could be made 
by either i^arty within eight days from the date of 
the decree or order in the suit, for a new trial. It was 
held that a proceeding under Chapter V II was not a 
t̂ nit. The result is that Chapter V II stands by itself, 
]prescribing a summary method of procedure to enable 
owners of immoveable property to recover possession, 
from their tenants. Section 49 prescribes that recovery 
of.the possession of immoveable property under that 
Chapter should be no bar to the institution of a suit in

(1907) 31 Boi0. 25f).
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the High. Court for trying the title thereto. It was, 
therefore, intended to enable landlords to recover 
possession from their tenants by means of this proce­
dure, and it must have been intended that orders made 
in proceedings under Chapter VII should be final.. In 
any event unless the right of appeal against such order 
was especially given by the Act there would be no 
appeal from such an order. The question, however, 
in this application is whether, although there is no 
appeal against the order of the learned Second Judge, 
he had jurisdiction to entertain an aiDplication for a 
review of his judgment on any of the grounds which 
appear in Order XLVII, Kule 1, of the Civil Procedure 
Code. It has been said, and there seems to be some 
authority for the dictum, that every Court has an inhe­
rent po wer to review its own decisions, but with regard 
to suits in the Presidency Small Cause Courts, the pro­
cedure for which is prescribed by the High Court, the 
High Court in making rules laying down what por­
tions of the Civil Procedure Code should apply to 
such suits, directed that section 114 of the Code which 
provides for review be omitted. It does not seem, 
however, that the High Court made rules directing 
what portions of the Civil Procedure Code should be 
applied to proceedings under Chapter VII. Nothing 
is said in Rule 1 about such proceedings. That rule 
says ‘‘ the portions of the Code of Civil Procedure, 
Act V of 1908, specified in the first column of the 
Schedule hereto annexed shall, subject to the additions, 
alterations and modifications specified in tlie second 
and third columns of such Schedule, extend and shall 
be applied to the Small Cause Court and the pro­
cedure prescribed thereby shall be the procedure follow­
ed in the Court in all suits cognizable by it except 
where such procedure is inconsistent with, the pro­
cedure prescribed by any specific provisions of the
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1920. Presidency Sniali Cause Courts Acta, 1882 and 1895 
At tliat time tlie decision in Ramkrlslina v. Haji 
DawooS '̂  ̂ liad been reported, and it seeinB certainly 
strange tliat the High Couffc ahotdd Iiavo omitted to 
l a y  down what portions of the Civdi Procedure Code 
should apx)ly to proceedings tinder Ohap’ter V II which 
had been held not to be suits. One can only assume thatt 
tlieir Lordsliipf^ considered that section 4.S prescribed 
what procedure should be applied to proceedings iinder 
that Chapter and tliei’et’ore no rule was neccssary. That 
section says : “ In all jTinxjeodings under tliis Chapter, 
the Binall Cause Court sliall, a,s ;far as nuiy be and 
except as herein otiierwise prov.i.ded., follow tlic x>roco-- 
dure a Coui't o.i: iirst Instance by the
Code of Civil Procedure ''.riio Avords “ as fat* as may be” 
evidently rei.er to the summary iiaturo of the pi’oceed- 
ings 'wliich cotdd be talvcn unde.!.* tlie Chai)tui’, while 
it seems tliat the words “ except as lu'srein otherwise 
l^rovided ” would inclnde any rules made by th,e .High 
Court under the provisions of section (I), so that the 
High Court would have j)0wer to determine what por­
tions of the Civil Procedure Code should a;pply to 
•proceedings under Chai^ter VII. However, it has not 
done so, and all that we can do is to give the best inter­
pretation we can to the terms of section 48. I thinlv 
that that section means that in the proceedings them­
selves under th.e Chapter the provisions of tlio Code 
shall apply as far as possible, that is to say, until an 
Older is made granting or dismissing the application, 
and while any f nrther proceedings wli.lcli might become 
necessary in execution of the order are being taken 
To go a step further, by stating that any otiujr provi­
sions of the Code with regard to apiieals or reviews 
apply, would not, I think, be warranted by the words 
oi the section. For there is no right of appeal under

W (1907) 31 Bom. 259.
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Chapter VII, and it would follow that any provisions 
in the Code which enable an aggrieved party to apply 
iinder certain conditions for review were not intended 
to be included in this section. I  think it was intended 
that the decrees and orders of the Small Cause Courts 
should be final, except as laid down in the Act. The 
powers of the High Court to make rules would be 
subject to the provisions pf the Act itself and I have 
no doubt that because it was laid down in section 37 
of the Act that every decree and order of the Small 
Cause Court in a suit shall be final and conclusive, 
except as provided by Chapter VI, the High Court 
refrained from making section 114 of the Civil Proce­
dure Code applicable to proceedings in suits in the 
Small Cause Court. I think, therefore, that the rule 
must be discharged with costs.

W e would like, however, to draw the attention of the 
authorities to the inconsistent i>rovisions of the Presi­
dency Small Cause Courts Act in this respect. Under 
section 14 “ the Local Government may invest the 
Eegistrar with the powers of a Judge under this Act 
for the trial of suits in which the amount or value of 
the subject-matter does not exceed Rs. 20 The Expla­
nation says: “For the purposes of this section an applica­
tion for ijossession under section 41 (that is under 
Chapter VII), shall be deemed to be a suit” . Therefore 
the Registrar has power to make, if invested with the 
powers of a Judge, an order in a i^roceeding under 
Chapter VII, which shall be deemed to be a suit, and 
under section 36 “ an order made by the Registrar in 
any suit or proceeding shall be subject to the same 
provisions in regard to new trial as if made by a Judge 
of the Court That would appear to contemplate that 
an order made by a Judge under Chapter V II would be 
subject to the provisions for new trials. It is absurd 
that a proceeding under Chapter V II if held before the
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1920. Registrar should "be deemed to be a suit but if liekl 
before a Judge should not be a suit. But ia Mam-- 
krisJma v. Haji Dawood̂ ^̂  it was held that in spite of the 
wording of section 36 an order in such a proceeding made 
by a Judge cannot form the subject-matter of an applica­
tion fora new trial. It is certainly desirable that this 
inconsistency should be remedied hy legislation, and 
that it might be made clear whether or not it was 
intended by the Legislature that orders of the Pi'e- 
sidency Small Cause Courts in proceedings under 
Chapter V II should come Avithin the provisions with 
regard to new trials and appeals in Chax)ter VI.

F a w c e t t ,  J. -I agree. We start first with the fact 
that under section 8 of the Civil Procodure Code, sec­
tion 114, which deals with the i)Ower of review, is not 
extended to the Presidency Small Cause Courts. Simi­
larly under Order LI, Order X LV II wliich deals with 
this power of review is not extended. In thi s respect 
the case difEers from a Provincial Small Cause Court to 
which, under section 7 of the Code and Order L, 
section 114 and Order X L V II extend. Tlien I think an 
indication that this power of re view is not deemed to be 
covered by the provisions of section 48 is sui)plied by 
section 69 of the Presidency Small Cause Courts Act, 
That section applies not only to suits but to any 
proceeding under Chapter VII of the Act, and it 
provides that in any proceeding, in which the amount 
or value of the subject-matter exceeds Rs. 500, wher 
any qiiestion arises upon which the Court entertains 
reasonable doubt, and either X)arty so requires, then 
the Court can make a reference to the High Court. It 
would be ciuite unnecessary to confer that power, if sec­
tion 48 was intended to cover the powers of reference 
and review contained in Part V III of the Civil Procedure 
Code, for, on the reasoning of the appellant’s counsel,

w (1907) 31 Bora. 259.
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the power of reference contained in section 113 and 
Order XL VI of tlie Code is conferred as part of the pro­
cedure prescribed for a Court of first instance by the 
Code of Civil Procedure under section 48. A further 
consideration is that, although section 37 does not in 
terms apply to an order undet? section 43, because that is 
an order not in a suit but in a proceedingj yet the whole 
tenor of the Act is in favour of finality, and the Court 
should, therefore, be slow to hold that section 48 was 
intended by the Legislature to contravene that prin­
ciple, unless its i^lain wording shows that such a con­
struction should be put upon its provisions. I think 
there is no such necessity in this case, and that the 
expression ‘ proceedings ’ under this Chapter should be 
construed as referring simply to the proceedings for the 
actual hearing of the case on its merits which are termi­
nated by an order either refusing the application or 
granting possession. It is a further stage, and in 
reality a separate proceeding, when the Court after 
passing such an order is asked to review that order, 
I think, therefore, that the rule should be discharged 
with costs.

Jiule discharged.
3 .  G. R .

F e a m r o z

D osabhaj
V.

D alsu k h -
BHAI

FaLCHAJf©.

1920.

APPELLATE CIVIL.

Before Sir Norman Macleod, Kt., Chief Justice, and Mr. Justice Fameti.

VISHNU NARHAR SAP RE and an o th er (o r ig in a l  P la i n t i f f  and  
D e fen d a n t No. 5), A p p e lla n ts  v. SHRIRAM RAG-HUNATH KAEKARE 
and oth ers  (o r ig in a l D e fen d a n ts  Nos. 1 to 4 and 6 t o  11), R es­

pondents’*.

Partition suit~—Plamtiff a inircTiaser from minor co-parcener—̂ Freah mis­
deed suhseq_ue>itly obtained after attainment of majorlty'^W'hefher defect in 
title cured— Practice and procedure.

* Second Appeal No. 633 of 1919.
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