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this Court in Dalichand Bhudar v. Bai S h ivko^  and 
Desaippa v. Dundappa^ and under those i^ulings I do 
not think it is now open to the defendant to say that 
the particular applicationj on which the order of the 
10th of February was passed, is not in accordance with 
law. I agree, therefore, in allowing the appeal with 
costs.

Appeal allowed.
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1920.

D a y a b h a 7
t'.

Bat TT.ta’h,

APPELLATE CIVIL.

Before S ir  N orm an 3facleod, Kt,, C h ie f Justice, and M r, Justice Faiocett,

MULTANMAL JAY ARAM and another (original Plaintiffs'), Appellants 
V. BQDHUMAL KEYALOHAND and others (orighnal Defendants), 
RE8P0NDENTS''-\

Indian  Lim ita tio n  A c t  ( I X  of 190 S ), Articles 9T, 116- 

Damages, suit to re co ve r~ Lim tta fio n .
"Breach o f contract—

la 1911 the plaintiffs bought tw'o lands aiider a registered! sale-decd, and 
wont into possession. One of tlie lands was Jet to a tenant. Tho tenant 
■̂lâ nl6d the land as his own ; and eetabHshed his title to tlie land in 1913 ; the 

decree was confirmed by tlie High Court in 191G. In 1917, the plaintiffs 
tiued their vendors for cancellation o£ the sale of 1911, and to recover the 
c;onsideration money together with the amount spent by them in improving the 
land and the costs incurred by them in defending the suit brought liy the 
lenant. The trial Court held that the consideration for the sale failed in 191S 
Avhen the tenant established his claim in a Court of law and that the suit was 
baiTod by Article 97 of the Indian Limitation Act. On plaintiffs’ appeal:—

that though the cause of action arose in 1913, the contract of eale 
having been registered, the suit was governed hy Article 116 of the Indian 
limitation Act, and was in time.

® First Appeal Ko. 222 of 1918.

1920.
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B tttjhumal,

1920. Suhbaroya w Eajagopala '̂^K Huhunwhand'v. Pirthicha7sd^^), o,nd Martaml 
Mdhadet: y . Dhondo Moreahwar^^h followed.

Pke Maolbop, C. J.:— “ It must specially bo noted that it is not the cay® 
til at the seller had no title at all ko that it could be said that he was selling; 
nothing, aad tliat, therefore, the tranKiictioii was void ah inUio, nor is it a caŝ i 
where the purcliasor got no possesaion. Hero undoubtedly at the tirao the 
sale deed was passed it was considered that the defendants had a good title to 
convey the free-hold, and it was only in 1013 whon [the tenant] filed his suit 
that it was discovered that thero was a claimant who asked to ho allowed to 
TOtleera, and his claim eventually proved succesHfuI.”

Pkr F a w ce tt , J.:— “ A di.stiuctionj should be made between cases where 
from the inception the vendor had no title to convey and the vendoa has not 
been put ia possession of the property, and other caacB, anch as the preaenl; 
one, whore the sale is only voidaV)lo on the objection of third parties and 
posaession is taken under the sale. I think it is only in the first class of caKcn 
that the starting point of limitation will be the date of sale.”

F i r s t  appeal from tlie decision, of H. V. Kane, Mrst 
Class Subordinate Judge at Nasik.

Suit to recover a sum of money.
On tlie 1st February 1911 tlie plaintiffs purchased, 

two lands bearing Survey Nos. 160 and 192 at Deolali 
from tbc defendants for Rs. 5,000 and were j)^t in 
j)osRession.

In Survey Ko. 192, tlie plaintiffs sank a well at a coat 
of Rs. 788-5-6, and let it to one Bliavanl for one season 
on tlie 1st July 1911. The Survey Number was origin­
ally of tlie ownerMhip of Ehavani’s ancestors. In 1857, 
tliey had mortgaged it to one Nathu, who sold it as full 
owner to defendants in 1910. In course of time, BhavaTit, 
claimed the land as his oavii.

The plaintiifs sued Bhava,ni on the rent-note and 
obtained a decree for possession on the 7th August
1912.

Bhavani next filed a suit to redeem the mortgage of 
1857 and to have accounts taken under the i)rovisions of

®  (1914) B8 Mad. 887. 21 Bom. L. E, 832.
(3̂  (1920) 45 B.jm. 582.
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tiie Beklilian Agriculturists" Relief Act, 1879. In tliat 
suit tlie trial Court piiessecl a decree on tiie 3rd Sej^tember 
1913, declaring that tlie mortgage of 1857 was x̂ aid oif 
and tliat Bhavani should remain in possession as full 
owner. This decree wa8 coiLfirmed by the High Court 
on the 28th November 1916.

On the 5th March 1917, the plaintiffs JBiled the present 
suit for cancellation of the sale of 1911 and for recovery 
of the consideration money of the sale, the expenses of 
sinking; the well, costs incurred in defending the suit 
brought by Bhavani, and interest and damages.

The first Court held that the claim was barred by 
limitation on the following grounds :—

The point is governed by Article 97, and the cause of action arose on the 
date of the failure of the consideration. The present suit is not for corapen- 
Kation for the breach of any express or implied contract, or o  ̂ warranty of 
title, or of possession under the H a le  deed passed by Amolak, Exhibit 19. 
Articles IJ 6, 116 of the Indian Limitation Act have no application. The 
plaintiffs contend that the cause of action arose first on 3rd September 191S, 
the date of Bhavani’s decree, but that as the matter was sui-jttdlce on aceount 
of the subseq^nent appeals, it arose on the date of the High iCourt's decree, 
28th November 1916. The plaint recites the latter date. Defendants contend 
that Bhavani’s suit had nothing to do with the plaintiifs’ failure of considera­
tion̂  that the plaintiffs’ consideration failed on the date 31st October 1913, 
on which the Court refused to put them in poasession in execution o£ their 
decree, and that, as this suit is filed on 5th March 1917, i.e.j more than thre& 
years after Slat October 1913, it is time-barred.

I  think the defendants are in the right. I f Bhavani had brought this suit 
on the groimd that the tenancy on which the plaintiffs had obtained theif 
decree for possession had ceased to exiat and that he was not liable to vacate, 
the matter would have been sub-judice and the cause of action would have 
arisen on tho date of the High Court’B decision. But liis suit wa« a different 
one, VIZ., for redemption, and he never made any prayer for possession. That 
had nothing to do with plaintifEs’ right to take possession under their decree. 
They were right in waiting while the Oourt kept their application for possession 
pending. But as soon as it was struck off on 3 Lst October 1913 they ought 
to have taken steps to keep their right of taking possession from Bharaai 
pending the result of litigatiou with him, or brought the present suit' withiu.

Multakmai,
V.

BtrDHUMAI.,

1020.



1920. three years from the date. The litii'-atiou between them and Bhavani wjxh

• - quite diflicrmt, being, for redemption, from this failure of consideration, and
M oi/i'A N M A l. I  h o h l  th a t  th e  p re se n t  suit, is  b a rred .

V.
Bsjbhumal, Tlie ijliiiiitiffs appealed to the Higii Court.

Jayalcar, witli S. S. Pat/car, for tlie appellants.
Bahadurfi^ with D. 1?. Patwardhan, for reBX)Oiideiits 

Nos. 1 and 3.
Maclbod, 0 . J.—Ou the 1st Febraary 1911, the i^Uunt- 

iffs ‘bought for a sum oi Rf̂ . 5,000 two lands under a, 
registered sale-dead passed to tliem by one Aniolak as 
manager of a Joint family. The plaintiiTs were put in 
possession. One of the lands, Survey No. 192, was 
leased to one Bliavani nnder a rent-note. When the 
period of the rent-note had expired Bhavani refused to 
vacate and the i)laintiffs had. to sue foi* possess I on. In 
a possessory suit tliey got a decree for possession and 
filed Darkhast No. 440 of 1912 for possession. Bhavani 
retaliated hy filing Suit No. of 1913 claiming thî  
property as his own and got a decree in September
1913, and thereafter he remained in possession of 
Survey No. 192 as owner. An appeal was filed by the 
plaintiffs against the decree in Suit No. 31 of 1913 in 
the District Court which confirmed the decree of the 
lower Court on the 15th March 1915. The j)laintiffs 
then filed a Second Appeal to the High Court, and that 
appeal was dismissed on the 20th November 1916.

The plaintiffs in this stdt seek to recover from thcb 
brother and two sons of Amolak tlie amount Jthey pa id ' 
on the sale-deed on the 1st February 1911, together 
with the amount spent by them in improving the land 
by building a well, with interest au€l damages and costs 
incurred by the plaintiffs in conducting Sait No. 31 of 
1913 making a total of Rs. 7,525.

All the issues have’ been found in favour of the 
plaintiffs, but the plaintiffs’ suit has,been dismissed
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Multanmal
V.

as barred by limitation. Two questions arise: 1920.
(1) wliat Article of tlie Indian Limitation Act is 
applicable; and (2) wLen did time begin to ran ?
The defendants say that Article 97 applies and B u d h u m a i. 

time began to run from the date of the failure of consider­
ation, that is to say, when a decree was passed in favour 
of Bhavani in September 1913. The plaintiffs contend 
that if Article 97 applies, the date of the failure of con­
sideration must be taken as the date of the High Court 
decree when it was -fi-nally decided : that Bhavani was 
entitled to possession of the property. That point 
arose recently in Martand Mahadev v. Dhondo More- 
shwar̂ ^K In that appeal we followed the decision in 
Hukumcliand v. Pirthichand^ '̂ ,̂ where it was held that 
failure of consideration occurs at the date of the decree 
of the first Court, and not at the date of the appellate 
decree confirming it. It appears from the* evidence 
that Amolak was fighting the suit filed by Bhavani, no 
doubt in his own interest, bat he must have been aware 
that if Bhavani succeeded the jplaintiffis would make a 
claim against him for the return of the purchase money. 
Although lie was a respondent in the plaintiflis’ appeal, 
he was a respondent in the interest of the appellant, 
rand was endeavouring to get the decree reversed, for he 
incurred expenses in instructing pleaders and counsel 
to support the appellant. It might he said, therefore, 
in a case where two :parties now in opposition have 
previously combined in order to resist the attempts of 
£L third party to get possession of property, the subject- 
matter of the transaction between them, either that 
there was an agreement between the opposing parties 
that it should not be considered that there was no 
failure of consideration until the final decree in the 
suit was passed, or that one party induced the other 
not to take proceedings by filing a suit for money paid 
on an existing consideration which afterwards failed,

VOL, XLY ] BOMBAY SERIES. 959

W (1920) 45 Bom. 582. W (1918) 21 Bom. L, E. 632.



1920. until the question as to who was entitled to the pro-
"—  -------  perty was finally decided. I think myself that it.would
MtviAisMAL perfectly open to the parties to come to an agreement 
Budhumal, that the decision of the lower Court should not be 

treated as a failure of consideration. I do not think, 
speaking for myself, that that could be taken as a con­
tract contrary to the provisions of the Indian Limitation 
Act. I also think that the combination of the plaintiffs 
and the defendants in this case against Bhavani might 
be considered as preventing time from running. That 
certainly was the finding of the appellate Court in the 
case which I have referred to in the argument which 
is not reported, where an auction purchaser at a mort­
gagee’s sale filed a suit against the mortgagee because 
either he was unable to get possession or had been 
ousted by the mortgagor, but all the time the parties 
were com'bining in order to get possession of the pro­
perty from the mortgagor, and the appellate Court 
expressed the opinion that the auction purchaser’s suit 
against the mortgagee to recover what lie had paid wa» 
premature. However that may be, those are very 
interesting questions which need not be decided in this 
case, because I think there is another answer to the 
defendants’ argument that the suit was ibarred by 
limitation.

By the sale-deed of February 1911 the sellers under 
the provisions of section 55 (2) of the Transfer of 
Property Act must he deemed to have contracted with 
the plaintiffs that the interest which they professed to 
transfer to the plaintiffs subsisted aEd that they had 
power to transfer the same ; and there can be no doubt 
that at the time of the transfer all the parties consider­
ed that the defendants had a good title and possession 
was given. If possession had not been given, then a 
different state of circumstances would have arisen and 
the case would have assumed an entirely different aspect.

m  INDIAN LAW  REPORTS. [YOL. XLY,



]\rULTAK]VIAa.
V ,

Wliat tlie remedies are of a purchaser who is dis- 1920. 
possessed is discussed in Suhharoyct v. liqfa- 
gopalâ ^K That was a suit by i3iirchasers to recover 
the amount X3aid by them to the defendants or their Budhumat-. 
predecessors for a certain j)ropeJ '̂ty on the ground 
that the consideration for the sale failed when the 
IDlaintiffs were deprived of possession. The learned 
Judge said (x>. 889) : “ Inthe present case, the convey­
ance was prima facie uniniiDeachable, and I do not 
tliink the construction to which the release of Gnan- 
ammal lent itself in the eye of law, can be said to 
amount to a knowledge of the defect of title. On the 
second question as to when the cause of action for 
damages ^arose, a very large number of cases were 
quoted before me. These cases can roughly sj)eaking 
be classified under three heads : {a) where from the in­
ception the vendor had no title to convey and ■ the 
vendee has not been put in possession of the proj>erty ;
Qj) where the sale is only voidable on the objection of 
third jparties and possession is taken under the void­
able sale ; and (c) where though the title is known to 
l)e imi3erfect, the contract is in j)art carried out by 
giving possession of the properties.” This case now 
under consideration clearly falls under class (&). The 
learned Judge proceeds ; “ In the second class 
of cases the cause,of action can arise only when it is 
found that there is no good title. The party is in 
X)ossession and that is what at the outset under a con­
tract of sale a purchaser is entitled to, and so long as 
his i^ossession is not disturbed, he is not damnified.”
That judgment was confirmed on an appeal under the 
Letters Patent. It was argued by the defendants that 
where a seller has covenanted that he has a good title, 
and it eventually trausx îres that he has no title, then 
the covenant of title was broken immediately upon the
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M u lta n m a l
V.

B udjivmal.

1920. execution of fclie assurance wbicli coiitainecl. l t ;  and tliat 
is so stated in Dart on Vendors and Ptircluxsers, Vol. II, 
p. 788 (7tli Bdu.). Tlie authority for tliat proi)osition is 
Turner v. In tliat case tliero was no question
of limitation, altliougli the case ohS^poor v. Gfreen was 
referred to. In Tulsiram  v. MurUdliar^'^ tlie plaintiff 
nevei* got possessi.0D, so tlie decision tliat Article 97 of 
Schedule I of the Indian Liniitatioa Act applied to the 
case does not assist the defen.dant. While at the end of 
his judgment after referring to tlie facts of earlier cases 
Sir Lawrence Jenkins said : “ We allude to these facts 
because we desire to guard ourselves against being taken 
to decide that where the Transfer of l^roi>erty Act 
applies, there may not be remedies to which a different 
period of limitation would be applicable. K oi)o in tof 
this kind has been made in tlie argument before us, or 
could be made, for the sale-deed here is dated the 22nd 
November, 1880. ”

The appellant relies upon. Article 116 of the Indian 
Limitation Act which prescribes a i>eriod of six years 
for compensation for the breach, of a contract in writing 
registered irom the time wdien tlie period of limitation 
would begin to run against a suit brought on a similau 
contract not registered. If we take it, then, that- there 
has been a breach of the contract the cause of action 
for a suit for damages arose, under the authority of 

'Buhl)aroya v. liajagopala^ '̂ ,̂ wlien it was found that 
there was no good title to the property, tlie sale being 
only voidable at. the Instance of third parties. It 
would follow then that the cause of action arose on 
the 3rd September 1913, and the period of limita­
tion would have been three years if the contract had 
not been registered. As the contract has been regis- 
teredjthen the period of limitation under Article 116 is 
six years, and, therefore, the suit is within time. It 
must specially be noted that it is not the case that the 
seller had no title at all so that it could be said that he

a) [1901] 2 Ch. 826.
(2) (1874) L. R. 9 Ex. 99,

t3) (1902) 26 Boia. 750.
(4) (1914) 38 Mad. 887.
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was selling notliing, and that therefore, the transaction 
■was void ah initio, nor is it a case where the purchaser 
got no possession. Here undoubtedly at fche time the 
sale-deed was passed it was considered that the defend­
ants had a good title to convey the freehold, and it was 
only in 1913 when Bhavani filed his suit that it was 
discovered that there was a claimant who asted to be 
allowed to redeem, and his claim eventually .proved 
successful, and it was only under the special provisions 
■of the Dekkhan Agriculturists’ Eelief A ct that Bhavani 
was allowed to redeem on the footing that the mortgage 
money had already been paid off. It appears to me, 
therefore, that this case can be distinguished from those 
cases in which it was discovered that the seller had no 
title whatevei', and it certainly would be a ^ery extra­
ordinary consequence, if, in the case of a sale hy A to B, 
both parties being under the impression that A had a 
good title to convey to B, where B remained in possess- 
ion for a x^eriod of over six years and was eventually 
turned out by some one wlio had a better title than A, 
he should be debarred from any remedy against liis 
vendor, assuming of course that lie has been in x ôssess- 
ion all the time under his conveyance. In my opinion, 
therefore, Article 116 of the Indian Limitation Act 
applies. The cause of action arose in September 1913 
when Bhavani obtained his decree. The result must 
be that the api>eal must be allowed. W e remand the 
ease because the lower Court dismissed it on the plea 
of limitation, and has not considered finally what relief 
the plaintiff was entitled to. The Court will now con­
tinue the case as if it had decided itself that the plaintiffs* 
suit is not barred. Whatever costs the plaintiffs have 
incurred on taxation with regard to this appeal must be 
paid by the respondents. Costs of the appeal to Ibe 
calculated on the final decree. No fresh evidence to 
l3e allowed in the lower Court on xemand.

1920,

M ultanwai.
n.

B udh um ai...
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Faw c ett , J. :—The lower Court lias lield plaintiffs’ 
suit barred uiider Article 97 of tlio I iidian. Ijiniitatioii Act 
outlie gTomid that it was tilodBioro tluintliree years after 

BnDKUMAr,. tiiG olst Octoher 1913, on wliich date the Court refused 
to iJiit them into possession in execution of a possessory 
decree that they liad obtained. It was first of al! 
contended that, assuming that Article 97 was the proi)er 
Article to apply, yet there was conduct on the defend­
ants’ part which amonnted to an (5Bto]>pel,, so tliat time 
really did not begin to rtoi against) the pi.aintiffs until 
the date of the Hig'Ii Court’s dccreci upon the litlgatjoii 
instituted by Bhavani, na.ni.ely, 28th Noveinbei.* 191G. 
The lower Court lield that no such, estoppel by conduct 
arose, and I cannot say tlud» I am satislletl upon the 
evidence tlvat the defendants are proA'-ed to have ma(k  ̂
a rei3resentation amounting' to an estoppel undei* 
section 115 of the Indian Evidence Act. I also feel very 
coBvSlderable doubts' whetlier in any case there could be 
an estoppel, 'which won I cl operate to let limitation run 
from a different time to that laid down in the Indian 
Limitation Act, contrary to the mandatory provisions of 
section 3 of th.e Act.

However, it is not necessary to decide the point in 
this particular case, because I think the ax)pellants are 
entitled to succeed on another ground. The second 
question that arises is wlietlier the Article of tlie Limi­
tation Act to be applied is 116 or 97. On this point 
both the Allahabad and Madras Iligli Courts are agreed 
that in cases where there is an implied covenant of 
title under the jjrovisions of section 55, sub-section (2),. 
of the Transfer of Property Act, and there is a regis­
tered conveyance, a suit of the present kind falls u.nder 
Article 116 ; andin Tulsi7*am v. Miti‘'Udhar̂ \̂ the i)oint 
was expressly left open in the judgment of Sir Law­
rence Jenkins. I think that the terms of Article 11̂ )'

9()4 INDIAN LAW  REPORTS. [VOL. XLV„,
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M u l t a n m a i

V.

are certainly wide enough to cover a case of tlie present 1920. 
kind, and that the words “ express or implied ” con­
tained in Article 115 are also intended to be read, into 
Article 116. To my mind considerable support is given Budhumal. 
to the contention that Article 116 should be considered 
to cover a case like the present by the decision of the 
Privy Council in regard to the question (upon which 
there was a difference of opinion) whether, "when a 
lease was registered, a suit for arrears of rent should 
be held to fall under Article 110, which is a siDeciiic 
Article for arrears of rent, or under Article 116. The 
Allahabad High Court held that, in spite of there being 
a registered lease, the case should be held to fall under 
Article 110, while the Bombay and other High Courts 
considered that Article 116 was the proper Article. The 
question came uj} for decision bĵ  the Privy Council in 
Tricomdas CooverJL Bhoja v. G op math Jiu Thaltur̂ ^ ,̂ 
and the Privy Council accepted the view of the High 
Court of Bombay and the other High Courts that agreed 
with it. The different considerations that arise were 
stated as follows : “ On the one hand it has been
c o n t e n d e d  that the provision as to rent is plain and 
unambiguous, and ought to be applied, and that in any 
case ‘ compensation for the breach of a contract ’
Ijoints rather to a claim for ualiquidated damages than 
to a claim for payment of a sum certain. On the other 
it has been pointed out that ‘ comi:)ensation ’ is used 
in the Indian Contract Act in a very wide sense, and 
that' the omission from Article 116 of the words, which 
occur in Article 115, ‘ and not herein specially provided 
fo r ’, is critical. Article 116 is such a special provision, 
and is not limited, and therefore, especially in view of 
the distinction long established by these Acts in favour 
of registered instruments, it must j^revail.” Then after 
pointing out that the decisions had been almost
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a) (191G) 44 Cal. 759 ut p. 7i57.
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1920. tmiversal in faYOiir o f applying Article 116 th e  Privy
-------------  Council Bald they accepted that interpretation oi; the
M u lt a n m a l  This means that Article 116 should be liberally
B u d h u m a l. construed, having regard to the favour evidently in­

tended to be given to a registered contract. I think, 
therefore, that we are fully jastified in following the 
view which has been taken , by the Allahabad and 
Madras High Courts in the matter before us : see 
Arunachala v. liamasami}^^ and M'ul K'li-muar v. 
Chat tar Singĥ ^K 

The tliird question that arises i,s from what point of 
time limitation runs under Article IIG in the x̂ J'Gsent 
case. The respondents have contended that it should
be held to run from the date of the sale-deed, namely,
1st of February 1911, when tlie implied covenant of title 
was made  ̂and reliance was placed on the English law 
on the subject which is referred to in Tulsiram  v. 
MurlicThar^^\ I agree, however, that a distinction 
should be made between cases where from the incep­
tion the vendor had no title to convey and the vendee
has-not been put ill possession of the i^roperty, and 
other cases, such as the present one where the sale is 
only voidable on the objection of third parties and 
possession is taken under the sale. I think it is onl^’̂ 
in the first class of cases that the stai'ting j)oint of 
limitation will be the date of sale, and the distinction 
on this point made in Snhharoya v. Bajagopala^ '̂  ̂
is supported by the decisions of the Privy Council 
in Hanuman Kamat v. Ilanuman Manckir^^\ 
and Bashu Kuar v. 'D'kum SinghŜ .̂ Under Article 110 
time runs from the period of limitation from 
which time would begin to run against a suit brorigjrt 
on a similar contract not registered. Assuming that

W (1914) 38 Mad. 1171. W (1914) 38 Mad. 887.
{2' (19Q8) 30 All. 402. (6) (1891) 19 Cal. 12?,.

(1902) 26 Bom. 750. W) (1888) 11 illl. 47.
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the sale-deecl had not been registered, then I think the 
Article applicable to the suit would be Article 97. 
That Article is one which in many cases has been held 
to apply to such suits and it is one which specially 
provides for the case within the meaning of Article 116, 
so that the latter Article does not apply,—cf. Johuri 
Mahton v. Thakoor Nath Liilceê '̂ . That being so, we 
have only to consider when the failure of consideration 
arose, and I think there is ample authority for holding 
that, in a case like the present, limitation runs only 
from the date of the judgment of the first Court declar­
ing that the plaintiffs’ vendor had not a good title. 
Accordingly I agree that the appeal on the i^oint of
limitation should be allowed.

M d l t a n m a l

V .

B u d h u m a l .

1920.

Appeal allowed. 
E. K.

W (1880) 5 Cal. 830.

APPELLATE CIVIL.

Before Sir Norman Macleod, Kt., Chief Justice., and Mr. JiisHce Faiocett. 

ESMAIL ALLABAKEIA c la im i n g -  u n d e k  t h e  P l a i n t i f f s ,  A p p e l l a n t  v .  

DATTATEAYA BAMCHANDEA GANDHI c l a i m i n g  u n d e r  t h e  P l a i n t ­

i f f  N o .  1 AN D  OTHERS, E eS P O N D E N T S *.

Sale— Suit to set aside sale— Suit decreed on plainti-ff payimj into Court 
certain aviount— Mortgagee from }ilaijitiff i^aying the money to save the suit 

from heing dismissed— Assignment of jilaintiff’s interest— Mortgage paid off-— 
Aj)2^Ucation by mortgagee to ivithdraio the money paid into Court-—Mortgagee 
camiot he allowed to loithdraio uidess on an afpplication 1>y one of the parties.

One Banubai for lieraelf and as guardian of her son Banemiya and daughter 
Ptitlabai, sold the property in suit to one Mahomed. Banemiya and Putlabai 
brought a suit to set aside the sale and it was decreed that the plaintifEa 
should, on paying into Oourt a certaia sum of money within six months, take

* First Appeal No. 9 of 1919.

I L R  9
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