
914 INDIAN LA W  REPORTS. [YOL. X LV .

F a k i  
IBBAHIM 

«, 
Faki 
Go LAM,

1620. result from tlie discoYery that tlio person in possession 
was entitled to ec|tiitiies against tlie vendor. Tlie result, 
tlierefore, must be that the appeal must be allowed. 
The plaintifi; will be entitled to a conveyance of the 
salt property from the 2nd defendant who has a regis­
tered sale deed from the 1st defendant. The plaintiff 
w ill be entitled to his costs thronghont.

!Faw0ETT, J.;—I concur. I  wonid also refer to the 3rd 
illustration to clause (Z>) of section 27 of the Specific 
Relief Act, which authoritatively declares the law in 
accordance with the case of Daniels v. Davison^ '̂ î

“A contracts to Bell laud to B £<>r R«. 5,000. E takea pofiseBHionof tlio land. 
Afterwards A sella it to G for Hh. G,000. G makoB no ouqnu-y of B relating 
to liis interest iu the land. I3’a poKSoŷ iou is sufficient to affoct C with notice 
of his interest, and he may ciiforco fspocUi(j pcrfonaauce of the contract 
against 0 .”

Therefoi^ the lower Courts were not Justified in mak­
ing the distinction ii|)on wlii.cli they dismissed the 
■plaintiffs suit.

Decree reversed.
J. Q: B.

W (1809) 16 Yes. (Jun.) 249,
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Before S ir N o rm an Ifaoleod, l i t . ,  G h ie f Jastke, and M r . J m t k e  Faw cett,

.KAMOHAHDllA AVADHUTRAO PATIL ( o r i g i n a l  No. 3 ) ,

ArPELi<ANT V .  TUKARAM BABAJI GHAUCxULA and OTHiats ( oiuGiijiiL 
Plaintiffs anb Defendakt Ho. 1), Ri'HSPONDim'H*.

Biudu Law—ParUtion~~-Properiy Ufi wuUukled at ilic time o f jiaritiion—  
. Preaum̂ rtioJi that there has teen a complete i)(Xrtittoii hoth as to jmrties and  

Xn'operty-^Menibers hold the fanilhj prpiieriy as tenants-in-Citnanvn— 
iJiat a, porimi of family 2.)Toperti/h heU hj ihem as joi7it tenants mmt he 

jpimed like any other fact,
^  Second Appeal No. 153 of 1919.



V.

T it k a r a m ,

When once anything lias oceurred which effects a separation of the members 1921.
of a joint Hindu family, they are to be considered as holding the joint f a m i l y ----------------
propei-ty as tenantg-in -com m on ; and i f  it is  sou ght to  sh o w  th a t an y  portion B a m o h a n d b a  

o f  the fa m ily  property is to  b e  held b y  the m em bers o f  the fa m ily  as jo in t  

tenants and not tenants-in -com m on tlxat fa c t  m ust be proved like an y  other  

fa c t .

G avrhlia iih a r P a m b lm ra m  v. A tm a m m  R a ja ra ni W, 'discussed.

A nandiba i H a r i  Suda ; Balahux Laclhiiram  v. RiiJ^hm aiai
xelied on.

Second appeal against tl343 decision of J. H. Betiglri 
First Class Subordinate Judge, A. P., at Satara, revers­
ing tlie decree passed by P. G. Bivanji, Subordinate 
Judge at Tasgaon.

Suit for redemption.
The property in suit originally belonged to one Joti, 

who mortgaged it with possession with the defendants’ 
ancestors in 1862. *

On Joti’s death his four sons, Kem, Babaji, Daji and 
Mamti divided the Joint family i^roperty amongst 
themselves some forty years before ; the suit property, 
however, could not be divided as it remained in ]30sses“ 
sion of the mortgagee.

In 1911-12; Maruti the youngest son of Joti died 
leaving him surviving his widow Kasa. The plaintiffs 
who were the grandsons of Joti sued on the 11th 
August 1915 to redeem and to recover possession of the 
plaint property alleging that it. was a Joint family 
prox^erty and that Kasa, Maruti’s widow, ■ had no 
interest in it.

Defendant No. 2 Kasa contended that the property 
in suit fell to her husband’s share ; that the suit could 
not be maintained as she had paid the inortgage-debt 
on the 21st May 1915 and got the property into her 
possession.
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1S2L On tlie 4th September 1915, defendant No. 2 sold the-
■ property to defendant No. 3.BAMCHAKmA

V. The Subordinate Jndge dismissed the suit holding’
Tukabam . the property fell to the share of Mariiti and that.

the plaintiffs had no Interest in it except as rever­
sioners.

On a|>peal the Subordinate Judge, A. P., reversed the 
decree on the ground that the property had remained 
joint and undivided at the time of the partition and 
that therefore the plaintiffs, after the death of Maruti,. 
became sole owners of it under the ruling in Gavrin 
shankar Parablmram  v. Atniaram Hajaram'^^K

Defendant No.-3 appealed to the High Oourt.
K . H. Kelkar, for the appellants.
jBT. N^.Koyaji, for respondents Nos. 1, 2, 4 to 6.
M ACLEO D , 0. J . S o m e  forty years ago four brothers,, 

sons of one Joti, who were at that time Joint, partitioned 
their family property. One item in the family proj^erty 
had been mortgaged with possession, and, therefore, 
was not divided. Maruti was the surviving brother 
of the four, and he died about 1911-12 leaving a widow 
Kasa. The plaintiffs claiming as heirs of Maruti have 
filed this suit to redeem the mortgage. In their j)laint 
they stated that Maruti separated during his father’s 
life-time after taking his share of the family property, 
and his widow Kasa had, therefore, no interest in the 
suit property. It has been proved that the plaintiffs 
deposited Rs. 340 with the 1st defendant mortgagee,, 
but as he insisted upon Kasa being a party to the 
redemption, the negotiations fell through, and the 
plaintiffs recovered their Rs. 340.

Then defendant No. 1 allowed Kasa to redeem the- 
property, which no doubt was most reprehensible^
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PiAMCHANDEA
V.

considering the attitude lie liad taken up wlien tlie 
plaintiffs wanted to redeem. That was on the 21st 
May 1915. The plaintiffs filed this suit on the 11th 
August 1915, and, on the 4th September 1915, defendant Tukakam, 
ISTo. 2 sold the property to defendant No. 3 who ad­
mitted that he knew that the plaintiffs had deposited 
the mortgage money with the 1st defendant. In this 
•curious state of affairs the trial Court dismissed the 
suit. But in appeal this decree was set aside, and it 
was held that the plaintiffs were the owners of the 
plaint property ; that they were already in possession 
of the plaint house ; and that they should recover 
possession of the plaint land without paying anything 
to any of the defendants for the mortgage debt in Ex­
hibit 34, which was the deed of mortgage.

The learned Judge was of opinion that the sons of 
Joti remained joint with regard to this mortgage pro­
perty. He thought he was following the ruling in 
{jfavrishankar ParaWmram  v. Atmaram. Majaram 
In that case the plaintiffs sued to recover their half 
share of the produce of a certain field which they 
.alleged was left undivided at the time of partition. It 
was held that the suit could not lie to recover a portion 
of the produce, as the suit was not for partition of the 
field. But the learned Judge relies upon the dictum 
of Sir Charles Sargent, which does not appear to be 
supported by any authority, and was also, with all due 
respect, obiter in the case before him. The learned 
•Chief Justice said ; “ The circumstance that there had 
been a partition in 1876-77 would not, in the absence 
o f any special agreement between the parties, alter 
their rights as to the property still undivided, as to 
which they w%uld continue to stand to one another in 
the relation of members of an undivided Hindu family, 
and no such agreement amounting to a partition of the
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Eamceandra

1925/ ’̂fiekl }̂ in question is alleged by tlie plaintiffs. ” But it 
does not apj)ear wiietlier tlie learned Judges considered 
liow tlie title to the proi>erty wonld be affected by a 

Tukabam. ^eatli a m o n g B t  members of the family before partition;
and wlietlier tlie members of tlie family after the 
partition held the i>roperty in that suit as tenants-in- 
common or as joint tenants, it wonld ec|nairy be th© 
case that one of them could not sue for half the produce 
of the property, but could only sue for piu;tition.

But the real principle seems to be as laid down in 
A7im2dibai "V. Mari Suba Pai^\ that if; it is jDroved 
thafc there has • been a breach in the state of union 
amongst the members of a Hindu Joint family, the law 
presumes that there has been a complete partition both 
as to j>arties and property. The presumption in 
question^continues until it is rebutted by j)roof of an 
agreement, and the case of Balahux Ladhuram  v. 
Mukhmabai was referred to where it was held by 
the Priyy Oouncil that there was no presumption^ 
when one coparcener separated from the others that 
the latter remained united, but that the agreement tO' 
remain united or to reunite “ must be proved like any 
other fact.” Although that dictum only refers to the 
disunion of members of a Joint family, it 
equally well to the partition of joint family property 
which will result from such disunion. So that when 
once anything has occurred which effects a se|)aratioii 
of the members of a joint family, they are to be con­
sidered as holding the Joint family x^i'operty as tenants^ 
in-common; and if it is sought to show that any 
portion of the joint family property is to be held by 
the members of the family as Joint tenants and not as 
tenants-in-commpn, that must be proved like any”

■ other fact.
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RAMCHAJrDKA
Tliez^efore it would liave to be proyed in this case 1921 

tliat wlieu the partition took place forty years ago, the 
members of the family agreed that they should be Joint 
with regard to this mortgaged property. There is no Tukarajt. 
evidence whatever of that fact. Therefore the only j>re- 
siimption is that the members of the family at that time 
held this mortgaged property as tenants-in-common.
The result would be that "Kasa on Mariiti’s death had a 
widow’s interest in her husband’s share, and she would 
be entitled to redeem the whole mortgage, and then 
have a lien on the property to the extent of three-fourth 
of the mortgage money appertaining to the shares of 
the other members ; and when the third defendant 
purchased the 2nd defendant’s interest after the suit 
commenced, he could only purchase what the 2nd 
defendant possessed at that time. Therefore he is not 
entitled to consider himself as owner of the freehold 
free of all claims of the other members of the family 
to redeem with regard to their shares. I think, thei'e- 
fore, that the learned Judge was wrong in directing 
that the plaintiffs should recover possession of the 
plaint land without paying anything to any of the 
defendants. The defendant Ko. 3, however reprehen­
sible his conduct may be, is entitled to stand in the 
shoes of the second defendant, and to recover Hs. 340 
which admittedly was paid to redeem the mortgage.
Therefore we alter the decree of the lower Court by 
directing that the plaintiffs should recover possession 
of the plaint land on paying Rs. 340 to the 3rd defend­
ant within six months from the time the proceedings 
reach the lower Court and the plaintiffs are informed 
thereof. Each party to pay Ms own costs up to this- 
Oourt and the appellant to get his costs of the appeal 
from the plaintiffs

Decree altered.
, j. a. B.
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