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application under section 47 of the Code. Tlie result 
reached in the lower Courfcs is clue to a certain extent 
to the form in which the plaintiffs put forward their 
claim in this suit. I am clearly of opinion that the 
questions arising between the parties must he ultimate
ly decided in a suit, and may be appropriately decided 
in this suit. On the merits the issues now suggested 
by this Court represent the real questions to be deter
mined between the parties. I do not say anything as 
to what the proper form of relief would, be if the 
issues are decided in favour of the plaintiff. It will be 
for the trial Court to consider the nature of the relief 
to be granted in case the plaintiffs are able to establish 
the case set up by them. As to the merits of the 
plaintiffs’ claim I express no opinion ; nor do I express 
any opinion as to the effect of the application (Exhi
bit 56) on the question of fact, which, the plaintiffs 
have to establish-
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1920. Ltta/nram v. Kishordas f’'-) ; and Ramma v. Bahu f̂ ), approved.

Farmi Chmul V. Roy Radlia Kishot^^h disapprovecl.

Second appeals against the decision o! Y . M. Ferrers, 
District Judge of Kanara, reversing the decree passed 
by V. Y. Wagh, First’ Class Subordinate Jadge at 
Karwar.

Proceedings in execution.
Ill 1901 the plaintiff-respondent as a manager of Bliri 

Mahadev Temple of Kadvad, taluk a Karwar, filed two 
Suits Nos. 1 and 2 of 1901 in the Court of the First 
Class Subordinate Judge at Karwar to recover posses
sion of certain lands leased to defendant Ko. 1' in 1883 
by the then managers of the temple. Becrees were 
passed in favour of the plaintiff on the 19 th March 1902. 
The terms of 'the decree w^re :—

“ Pkintifi: do take posHe«sioa of. the laud in suit from defendants Nos. 1 to 
3 and recover Es. 27-2-7 the costs in suit from defendants Nos. 1 and 2. And 
plaintiff do recover from defendant No. 1 the amount remaining after deduct
ing the cash amomits paid to G-oveminent for the said land by him for tlie 
said years out of the value to be aHcertained iii execution fOr 33 Khaiidis of 
paddy at tlie rate now prevailing- in respect of three years previous to the date 
of suit, and plaintiif do recover from defendant No. 1 the produce from the 
date of suit, viz., from 20th December 1900 up to realization of possession, or. 
if the possession is not obtained early, plaintiff do recover the produce of 
3 years from this date. And defendant No. 2 is liable (to pay) to plaintiff the 
I'ent and produce from July 1900. The income from the date of suit is to be 
ascertained in execution ” .

The plaintiff; got possession of the suit land in 1903, 
but the,decree for mesne profits was not enforced and 
it was believed that that decree had become useless. 
The neglectful steward was removed from his office 
and a successor was appointed who sued his prede
cessor to recover from him damages which the temple 
had sustained by his neglect. The suit was dismissed 

w (1899) 24 Bom. 149. m (1912) 37 Mad. 186.
(1891) 39 Gal 132, F. B. '
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by Mr. Vernon, who was then the District Judge, on 
the gronnd that it was still possible to recover mesne 
profits as no period of limitation was prescribed for 
their ascertainment.

In 1906 an application for recovery of costs was made.

Bi 1917, the plaintiff filed Darkhast No. 285 of 1917. 
He s t a t e d ,

“ Es. 50 was due in respect of mesne profits for three years before suit. 
Profits from date o£ suit, up to delivery of possession, i.e., 1900-19C1-1902 at 
tlie rate of It  Khandis per year ; total o£ tliree years was 33 Kliaudis. 
Tiie value of which at the rate of Ra. 46 per Kumbh was Es 75-14-4. 
Deducting from this Rs. 15-14-0 being the amount of assessment for three 
years, the balance due was Es. 60-0-4. Therefore, the total amount 
due was Bs, 110-0-4. which sum or any other suras which might 
appear to the Court proper might be determined as due in respect of 
profits recoverable as per decree together with the costs of theDarkhast might 
be realized by attachment and sale of the movable property Ifelonging to 
defendant No. 2 but in the possession of opponents Nos. 1 to 5.

The Subordinate Judge held that the application for 
ascertainment of mesne profits was an application for 
execution and was, therefore, barred under Articles 181 
and 182 of the Limitation Act, 1908. His reasons 
were as follows :—

“ Mr. Joshi tells the Court that he relies on the application as one in execution 
and not one in suit. Yet in the same breath he says that his application for 
ascertainment of mesne profits cannot, be treated as one in execution and that, 
therefore, it is not barred by Articles 181 and 182 of Schedule I of the 
Limitation Act. He relies on the cases Waliya v. Nasar (L  L. E. 26 AH, 
page 623) and Purau Chmicl v. Roy RadJia KisJien (I. L. E, 19 CaL, page 132) 
Mr. Haklipur for the opponent relies on Maman Reddi v. Bah'U Reddi, 
I. L. R. 37 Mad.; page 186, and cites the case of Uttamram v. Kishordas, 
I. L. E. 24 Bom., page 149 at page 155, as showing that the Madras and 
BoxBbay High Courts disapprove of tlie Calcutta High Court’s view.

It appears to me that according to the view taken in the Madras and Bom
bay cas.es the application is clearly time-barred. It may further be pointed 
out.that the Allahabad case followed the Calcutta case cited above. The 
Calcutta case deals with a decree in which no time is stated as to the period 
for which mesne profits should be calculated. At page ‘ 136 of the Eeport
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1920. lines 18 and 19 distinctly say so. In the present tlecvcc the period, for whick 
mesne profits should be ascertained, is lixod to 3 ytun-.s from date of decree. 
The Calcutta case is not, tlierefovo, applicahlo.

The form in wLicli the application is made is to all intents and purposes 
in the form prescribed for an applif'ation in execution ; it is named by the 
applicant as an application in execution. The decree on which this applica
tion is based, provided that the nieano prolits slunild bo ascertained in 
execution. The applicant had to sue out execution and as part of that 
proceeding have tlie ineRnc proHts asci'rtained. I f  by hiiiHo of time the decree 
holder allowed his right to kik; out execution to be Inirred, the loHS of his 
right to the mesne profits follows it as a ■ matter of natural conseqiieuce'. 
The docree did not provide tliat the i>liiintil:l'should move the Court first to 
have the - mesne prolits Ji.scertaiucd and then .sue out e.’cecution after the 
mesne prolits were ascertained. The deeree-holder was to have the niesno 
profits ascertained in execution, and applications in cxecutidn are governed by 
Articles 181 and 182. The applieatiou is, thcnifore, time-barred. ”

On appeal tlie District Judge relying on tlio 
ciple of “ stare decish'\ inasmncli as Mr. Vernon had 
found that no period of limitation woixkl begin to run 
iintil the mesne profits had in fact been ascertained, 
held that the application for cxecation was not barred. 
He referred io W  ally a Bihi -y, Na^ar Hasmi ( I. L, R. 
26 All. 623 ) ; Narsingh. Das v. Dehi Prasad (I. L. R. 40 
AIL 211); Puran Qhand v, R oy Radha Kislien (I. L.
19 Oal. 132).

The defendants-oi)ponents appealed to the High 
Court. .
, for the appellants.

y, >Simr, for the respondent.

Maclbod, C. J. :-—In Civil Suit No. 2 of 1901, in the 
Court of the First Class Subordinate Judge of JKarwar, 
a decree was passed in favour of the plaintiff directing 
him to get possession of the suit lands from defendants 
Nos. 1 to 3 and costs, and plaintiff was to recover from 
the 1st defendant the amount of the value to be ascer
tained in execution for S3 khandis of paddy at the
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rate tlien prevailing in respect of the three years 
previous to the date of suit, which remained after deduct
ing the cash amounts paid to Government for the said land 
by him for the said years, and plaintiff was to recover 
from the 1st defendant the produce from the date of 
suit, viz., from 20th of December 1900, up to realization 
of possession, or if the possession was not obtained 
early, plaintiff was to recover the produce of three years 
from the date of the decree. Defendant No. 2 was 
liable to pay the plaintiff the rent and produce from 
July 1900. The income from the date of suit was to be 
ascertained in execution. That decree was passed in 
March 1902. The plaintiff got possession of the suit 
land in 1903. The plaintiff has filed this Darkhast 
No. 285 of 1917 in which he describes in what modes 
the assistance of the Court was required :

“Bs, 50 was due in respect of mesne profits for three years* before suit. 
Profits from date of suit up to delivery of possession, i.e., 1900-1901-1902, at 
tlie rate of 11 Khaiidies per year ; total of three years was 33 Ehandiea. The 
value of which at the rate of Rs. 46 per Kumbh was Ra. 75rl4-4. Deduct
ing from this Rs. 15-14-0 being the amount of assessment for three years the 
balance due was Ra. 60-0-4. Therefore the total amount due was Rs. 110-0-4 
•which sum or any other sums which might appear to the Court proper might 
be determined as due in respect of profits recoverable as per decree together 
with the costs of the Darkhast might be realized by attachment and sale of 
the movable property belonging to defendant No. 2- but in the possession of 
opponents Nos. 1 to 5.” .

It is clear then that this was an application 
in execution and the plaintiff's pleade| admitted 
that in the trial Court. But although he admitted 
that it was an application in execution, it was 
contended that the application for the ascertainment of 
mesne profitfs could not be treated as one in execution, 
and therefore it was not barred by Articles 181 and 182 of 
the. Indian Limitation Act. The learned trial Judg  ̂said; 
that an application in execution for recovery of costs 
was filed in .1906. ■ No other application ,waa .filed in
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execution until the present on e liacl • been made, He 
found, therefore, that the application was governed by 
Articles 181 and 182 and rejected it as time-barred. In 
appeal the learned, District Judge referred to the 
circumstances in which the application was made. It 
appears that the original decree was obtained by a 
religions foundation against its defaulting tenant.- It 
is true that the steward of the foundation neglected to 
enforce the decree and it was believed that by this neg
lect the decree had become useless. The neglectful 
steward was removed from his office and a successor was 
appointed who sued his predecessor to recover damages 
which the temple had sustained by his neglect. When 
that suit came on, it was dismissed by Mr. Vernon, who 
was then the District Judge, on the ground that it was 
still possible to recover mesne profits as no, period of 
limitation was prescribed for their ascertainment. The 
learned District Judge in appeal therefore seemed to 
think that he should follow the principle stare decisis 
and he also referred to the decisions of Puran Chand v. 
Moy Hadha KishenP, Muhammad Umarjan Khan v. 
Zinat Begam^^\ W aliya Bihi v. N am r Hasan and 
Narsingh Das v. DeM Prasad in support of Mr. 
Vernon’s decision. He therefore ^allowed the appeal 
and held that the application was not barred by lapse 
■of time.

' Kow this decree was passed under the Code of 1883 
and the sections applicable were sections 211, 212 and 
244, and under section 211 when the suit was for 
recovery of possession of immovable property yielding 
rent or other profit, the Court might provide in the 
decree for the payment of rent or mesne profits in 
respect of such property from the institution of the 
smt until the delivery of possession to the party in

(1891) 19 Oal 132, F. B.
«  0903) 25 AM. 385.

W (1904) 26 All. 623.
(1918)40 All. 21L
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wltiose favour the decree was made, or nntil the expira
tion of three years from the date of the decree, which
ever event first occurred. By section. . 212 when the 
suit was for the recovery of possession of immovable 
property and for mesne profits which had accrued on 
the property during a period prior to the institution of 
the suit and the amount of such profits was disputed, 
the Court might either determine the amount Iby the 
decree itself or might pass a decree for the property 
and direct an inq̂ uiry into the amount of mesne profits 
and dispose of the same on further orders. Therefore 
section 211 dealt with mesne profits from the date of 
the suit, while section 212 d^alt ; with past mesne 
profits, and although in both cases by the decree itself 
the Court might ascertain the amount, in section 211 
nothing was said as to how the mesne profits were to 
be ascertained if the Court did not provide for the 
amount in the decree, while under section 212 the Court 
might direct an enquiry as to the amount of past mesne 
X^rofits and dispose of the same on further orders. Then 
by section 244 the following question should be deter
mined by order of the Court executing a decree and not 
by a separate suit, viz., (a) questions regarding the 
amount of any mesne profits as to which the decree 
had directed inquiry (that must refer to past mesne 
profits) ; (6) questions regarding the amount of mesne 
profits or interest which the decree had made payable 
in respect of the-subject-matter of a suit between the 
date of the institution and the execution of the decree 
or the expiration of three years from the date of the 
decree, and (c) any other questions arising between the 
parties to the suit in which the decree was parsed or 
their representatives ■ and relating to the execution, 
discharge or satisfaction of the decree or to the stay 
of execution thereof. The ordinary meaning, therefore, 
4>t that section would be that certain questions were to
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be determined by the order of tlie Court in execution 
and not by a separate suit, viz., tlie amount of past 
mesne profits, the amount of future mesne profits, or, 
lastly, any other questions arising between the parties 
to the suit relating to the execution, discharge or 
satisfaction of the decree. It would then follow 
logically that any question with regard to past mesne 
profits was a question in execution. Clearly, then, in 
drawing up the present decree the Court correctly 
interpreted section 244, because it distinctly provided! • 
that the amount in cash value of the mesne profits, 
past and future, should be ascertained in execution.. 
At first sight, therefore, it would appear beyond alii 
argument that the application for the ascertainment 
of the mesne profits, past and future, came within 
Article 182 of Schedule I of the Indian Limitation Act.. 
But there is no doubt that that is not the view.which has- 
been taken by the Calcutta and Allahabad High Courts> 
and most probably Mr. Vernon in his first decision 
thought he should follow the Full Bench decision in 
Pur an Chand v. Hoy Madha Kishm^^ which was to the- 
efiect that proceedings for the ascertainment of mesne- 
profits after a decree awarding possession were pro
ceedings in continuation of the suit and were not pro
ceedings in execution, as until the amount of mesne- 
profits had been ascertained, there would be no final 
decree. However that may be, that view was not 
accepted in full by Mr. Justice Ranade in Vttamram  
V, Kishordas There was a decree dated the 3rd of 
July 1878 which awarded possession of certain land 
with mesne profits to be ascertained in execution, but 
the decree specified no time down to which the mesne- 
profits were to be computed. The question there was- 
whether the decree, being drawn up in that form, could 
be construed as giving mesne profits for a period longer ,

.  w (1891) 19, CaI. 132, F. B. m (1899) 24 Bom. 140.
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than tiiree years from the date of the decree, and it 
was held that that construction could not be put on the 
decree. The point which is now in issue may not have 
been directly in issue in that 'case, but Mr. Justice 
Kanade at page 155 said: “ In the present case the 
decree did fix the time from which mesne profits were 
to be allowed, and in the previous Darkhast the profits 
were claimed for the period up to 1881, and a claim was 
made for the future profits also. It was this latter claim 
which was not specially noticed in the order passed 
in this Darkhast, which only gave mesne profits up to 
1881. The contention of the appellants is that as long 
as the mesne profits for 1882 had not been ascertained, as 
directed by the High Court decree, no period of limita
tion governed the claim for the same. The authority of 
.the ruling in Pur an Chand v. Roy KishenŜ '̂
followed in ; Pryag Singh v. Rajti Bingh^  ̂ was 
.cited, but the view taken by the Calcutta High 
Court on the operation of Articles 178, 179 in such 
cases was not accepted by the Allahabad High Court, 
and this Court in Bhagwan v. G-anû '̂  exj>ressed its 
agreement with the Allahabad High Court’s view as 
opposed to the Calcutta rulings. In this last case the 
point was considered with reference to the operation 
of section 89 of the Transfer of Property Act, and it 
was held that a decree for redemption was subject to 
the operation of limitation if no proceeding were taken 
in time under section 89 to make the decree absolute.’’ 
It appears, therefore, that Mr. Justice Ranade did not 
agree with the decision in Piiran Chand v. Roy 
jEtadha Kishen '̂  ̂and, if the point which is now in issue 
had been in issue in that case, I think we may presume - 
that Pura?i Chand v, jRoy Radha Kishen '̂  ̂ would not 
have been followed. But it appears to me that the 
reasoning of the learned Judges in Ramana v. Bdbu^  ̂

a) (1891)19 Cal 132, F. B. (1897) 25 O&l 203.
(3) (1899) P. J. 143. (1912) 37 Mad. 186.
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on tills question is unanswerable. At page 196, after 
referring to the decisions of the Calcutta and Allahabad 
High Courts, the learned Judges proceed : “Whatever 
the strictly logical view of the matter maybe, it appears 
to us thatithe object of the provisions of the Code was to 
enable the Court to separate the question of mesne profits 
from the claim to the land and to relegate the former to 
proceedings in execution. It was certainly within the 
competence of the legislature to do so ; and it was 
regarded as promoting the convenience of litigants and 
the Com’t. According to section 244 the enquiry need 
not be held toy the Court which tried the suit. If the 
execution of the decree is transferred to another Court 
it might be held by such Court. The enquiry may not 
logically be one relating to the execution of the decree? 
but in our opinion it was the intention of the legisla
ture to make it a part of the execution proceedings. 
Thid explains the reason for its inclusion in section 244. 
The language of clause (c) of that section ‘ any other 
question relating to the execution ’ shows that the 
inquiry into the amount of mesne profits was also to be 
regarded as a question relating to execution. An 
application for the ascertainment of mesne profits must 
therefore according to the Code be regarded as an 
application for execution, though it may be that the 
decree, in so far as mesne profits are concerned, would 
be incomplete until they have been ascertained. It 
may be right to hold that within the meaning of 
section 230 of the repealed Code, the twelve years prê  
scribed therein for the execution of a decree for money 
decree would run only from the date when the mesne 
profits are ascertained ; for it may be said that until 
that is done, it cannot be said that there is a decree for 
money.'' Here there is no question under section 48 of 
the Code of 1908. The only question is whether this 
claim was barred under Article 182, and agreeing with
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tlie passage in Ramana v. Babu^^, I haYe quoted 
aboye, it seems to me that this application is one which 
comes nnder Article 182 of the Indian Limitation Act, 
Schedule I, and thei’efore the application is time- 
barred.

In my opinion, therefore, the appeal should be allowed 
and the Darkhast dismissed with costs throughout.

This judgment will govern both appeals,
Shah, J.:—I concur.

Decree reversed.
J. a. R.

W (1912) 37 Mad. 186.
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RESrONBENTB*.

Hindu lute— Adoption— Widoio of predeceased nephe'W adopihig with the 
consent of the imdoto of the last co-'parcmev— Suhsequ&nt adoption hy {he, 
the latter widow not legal— Effect of invalid adoptian— of a person 
in the mtnral family, when Tiis adoption is immlid.

K, a Hindu, died leaving him surviving his widow Gf- and A the widow of  
his pre-deceased nephew. A adopted a son with the consent of G. After
wards G- adopted defendant No. 1 to her husband. A  question having arisen 
as to the validitj of the defendant No. I ’s adoption and whether he lost his 
rights in his natural family :— ■

ffeld, that on the adoption by A with the consent of G, the whole estate 
vested in the adopted son and the right of G to adopt to her husband caone to 
an end.

Held, further, that defendant No. 1 did not lose hia rights in his natural 
family, inasmuch as his adoption was invalid and was not acquiesced in by 
any pexBon in the family of K,

* Cross Appeals Nos, 978 and 979 of 1917.
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