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APPELLATE CIVIL.

tsejoT& o*?’ dyurman Macleml, Kt., Chief Justice, and Justice Shah.

1920 BALVANT DASO BETGIBI a s p  a n o th e r  ( o r i g in a l  P l a i n t i f f s ) ,  A p p e l 

l a n t s  TJMABAI HUSBAND SHANKAKRAO G-ODBOLE an d  o th b e 9  

h f  lo '  (OKI&WAL D e f e n d a n t s ) ,  R e sp o n d e n ts* .

' Civil Froceclure Code (Act V oflOOS), section 47— Instalment aioard decree—  
Decree v-nregistered— Decretal amount charged on the x>ro2>erty of the jtidg- 
ment-deUor— Sale (fproxm'ty hy judgmmt-dchtoi— Suhsequent execution o f  
the d6cTee— Pro2ye.vty purchased from jiulgmenl-dehtor sold in execution— Suit 
l y 2mrc'has&)'to set aside sale— Purchaser whether representative of judgment- 
debtor—-Such purchaser not a representative of judg ment-deUor if he coidd 
prove that he had no hnoicledge ofi the charge created Vy the decree at the 
time of his purchase-—Transfer of Property Act ( I V  of 1S83), section 41.

In 1891 defendant No. 1 obtained a decree against one Kliauderao. Tlie 
decree was made payable by instalments and it was declared in the decree that 
the decretal amount was charged on ccji-tain lands of the Judgment-debtor. 
The decree was not registered. In 1896, the judgmaiit-debtor sold three of 
the lands mentioned in the decree to plaintiffs’ father and put him in possession. 
In 1912 defendant jN’o. 1 fifed a Darkhast in execution of the decree of 1891 
and under that Darkhast lands sold to plaintiffs’ father in 1896 were put up to 
sale. The sale was confirmed by the Collector in spite of the objections put in 
by the plaintiffs. The plaintiffs, thereupon, sued to set aside the sale. Both 
the lower Courts dismissed the suit on the ground that the plaintiffs ought 
have proceeded under section 47 of the Oivil Procedure Code as they were 
representatives of the judgment-debtors., On appeal to the High Court,

- Meld, remanding the case, that if the plaintiffs could prove that their father 
was an imiocent purehaser having had no knowledge of the charge created by 
the decree at the time he purchased the property it could not be held that they 
were the representatives of the jndgment-debtor within tlje roeaning of sec
tion 47, Civil Procedure Code, l'908, and in that case there was nothing to 
prevent the plaintiffs from proceeding with the suit.

Per M acleod, G. J. “ I f an outsider buys a property of a person who, as- 
far as he can judge, is the ostensible owner and' can giv'e him a good title to  
the property, the mere fact that the ostensible owner is the judgment-debtor 
cannot possibly make his purchaser his representative within the moaning of 
section 47 of the Civil Procedure Code.”

® Second Appeal No. 769 of 1919.



Secojtd appeal against tlie decision of E. F. jRego,
First Class Sab ordinate Judge, A. P., at Belgaum, con- b l̂vant
firming the decree passed by B. V. Potdar, Subordinate baso
Judge at Gotak.

Suit to set aside Court sale.

' The lands in suit (survey Nos. 45, 47 and 81) formerly 
belonged to one Khanderao Babasalieb Desai. In 
1891 Umabai (defendant No. 1) obtained an award 
decree against Khanderao. The decree was made pay
able by instalments and It was declared in the decree 
that the decretal amount was charged on certain lands, 
including those in suit, of the judgment-debtor. The 
decree was not registered.

In 1896 the plaintiffs’ father purchased from Khande
rao Desai the lands in suit and remained in possession ■ 
of the land sinee then.

In 1912, defendant No. 1 Umabai ap|)lied for execu
tion of the decree by sale of.the property charged 
under the decree. On the 29th April 1915, the plaint
iffs applied to the Mamlatdar requesting that the pro
perty other than the lands in suit should be sold first; 
in spite of plaintiffs’ objections the suit lands were sold 
and purchased by defendants Nps. 2 and 3. The sale 
was confirmed by the Collector. The plaintiffs there
upon sued to set aside the sale contending that the 
Collector should have referred the matter to the Court 
and that therefore the sale was illegal.

The defendants contended inier alia that the suit 
was barred under section 41 of the Ciyil Procedure 
Code.

The Subordinate Judge held that the plaintiff was a 
represen|:ative of the judgment-debtor to the extent of 
the property he purchased and therefore the suit was
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1920. barred imcler section 47 of the Civil Pi'ocedure Code .*
" Macllio D a s -Y .  Ranifi Patak^^K
B a lv a h t

D aso On appes the First Class Subordinate Judge agreed
U m a b a i. expressed by the Subordinate Judge and

dismissed the appeal.
The plaintiffs apî ealed to the High Court.
Sir Thomas Strangman, with A. (x, Desai, for the 

appellants.
•Bhulabhai Desai, with J. G. Itele, for respondents 

Kos. 2 to 0.
Macleop, 0. J. :—In a Suit No. 221 of 1891 filed in 

the Belgauni Court the 1st defendant in this suit 
obtained a decree against one Kiianderao Babasalieb 
Desai. That deci/ee was made payable by instalments 
and it was declared in the decree that the decretal, 
.amount was/jharged on certain lands of the judgmeJit- 
debtor. The decree was not registered. In 1896, the 
Jndginent-debtor sold three of the lands mentioned in 
the previous suit to the pi’esent plaintiffs’ father and 
put hiiu in j)ossession. In 1912 the 1st defendant tiled a 
Darkhast in execution of the decree of 1891, and under 

.that Darkhast certain lands were put up to sale including 
the lands which had been sold to the plaintiffs’ father in 
1896*. The execution piroceedings were transferred to 
the Collector of Belgaum and that Ofhcer ordered the 
Mamlatdar of Gokak to sell the lands in accordance 
with the Court’s order. It appears that the plaintiffs’ 
father raised obiections to the sale and filed an apx>Iica- 
tion that the property other than the three lands sold to 
the p>laintijBEs’ father in 1896 should be sold first, but in 
spite of that the sale took place. The plaintiffs’ father 
then applied to the Collector complaining that the 
Mamlatdar should not have held the sale in the face of 
his objections. The sale, however, was confirmed by 

>4.. W (t8 9 4 )  16 AU. 286.

814 INBIAK LAW  EBPOKTS* [VOL. XLV.



B'a'l v a x t

the Collector alfchougli under tlie rules the Collector 
•ought to have referred the objections to the Court 
“executing the decree. It has on more than one occasion 
heen held that once an objection has been raised as 
to a sale, the Collector’s powers to confirm the sale 
are suspended. It is his duty to refer the objecting 
party to the Court. Until that objection has been 
dealt with in the proper way the sale cannot be con
firmed. However, in this case in spite of the objection 
the sale was confirmed, and thereafter the plaintiits filed 
this suit to set aside the sale which had been held 
under Darkhast No. 125 of 1912. The suit has been 
dismissed in both the Courts on the ground that the 
proper procedure had not been followed, that the 
plaintiffs were representatives of the j udgment-debtor 
and therefore they were bound to apply to the Court 
which executed the decree under section 4 /  for the 
•determination of the question which had arisen bet
ween them and the auction purchaser. The learned 
Appellate Judge came to that Conclusion, because ^e 
considered that the plaintiffs knew that they had only 
purchased the equity of redemption from the judgment- 
debtor, as their father had made an application to the 
Mamlatdar that the other proi^erties mentioned in the 
Darkhast should be sold first. But it seems to me that 
that was not the proper question to be considered. 
'I’he question was whether in 1896 when the plaintiffs’ 
lather purchased the property apparently a's a freehold, 
he knew or ought to have known that he was buying 
the property subject to the charge created by the 
decree. I do not think the plaintiffs can in any way 
be damnified by any application their father may have 
made to the Mamlatdar at the time the sal,§ proceed
ings were.being held. If an outsider buys a property 
of a person who, as far as he can judge, is the ostensi
ble owner and can give him a good title*lo the pro
perty, the mere fact that the ostensible owner is a
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U bIABAI.

1920. judgment-debtor cannot possibly make Ms purchaser
------------ his representative within the meaning of section 47 of

the Civil Procedure Code. It may very well be that 
the ostensible owner has mortgaged the property and 
there has been a mortgage decree and that therefore all 
that is left to him is the equity of redemption. Bat that 
is not the case here. All that was standing against 
the judgment-debtor was the few words in the decree 
to the effect that the decree created a charge on the 
jproperty, and if the judgment-debtor sold the property 
to an innocent purchaser, then I cannot see how that 
purchaser can on those facts be considered a re
presentative of the j udgment-del)tor, so that if tjxe 
decree-holder endeavours to execute the decree with 
reference to the property mentioned in the decree, 
the purchaser is debarred from proceeding by separate 
suit and must apply to the Court executing the decree. 
If there had been no words of cha,rge in the decree, then 
clearly ̂  the purchaser could not possibly be considered 
as a representative of the judgment-debtor, vsupposing 
the decree-holder sought to execute his decree and put 
up the property which had already been sold for sale 
in execution. • It does not ax>pear to me to make any 
difference if there are as a matter of fact words in the 
decree creating a charge of which the first purchaser 
has no knowledge. But apart from all that it appears 
to me that both Courts have failed to see that a question 
of fact had first to be i r̂oved in the case before they 
could dismiss the suit on the ground that the plaintiffs 
ought to have proceeded under section 47, because if 
the plaintiffs could prove that they were innocent 
purchasers, then in my opinion it could not be held 
that they were rej>resentatives of the judgment- 
debtor. They were entitled, if assailed by the decree- 

. holder or^y an auction-purchaser in an execution sale, 
to resist, and then the question which had to be
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decided by a suifc was whether they were entitled to 1920.
remain in possession under their sale deed or whether 
they should have to give way to the auction-purchaser, ^
It is then the person who is obstructed from getting ^
possession who has to make an application in the first 
instance to the Court which executed the decree under 
Order XXI, Rule 97. I do not think that the reverse 
hohls good, so if a person who is in possession desires to 
get the slander on his title removed, there is nothing to 
prevent him from filing a suit in a proper Court to do 
that. I do not sed̂  why he should apply to the Court 
executing the decree.

In this case, therefore, certain evidence ought to have 
been taken before the suit could have been dismissed 
on the grounds mentioned in the judgments of the 
Courts below, for if the plaintiffs were able to prove that 
their father was an innocent purchaser who had taken all 
reasonable precautions before completing Ms purchase 
to ascertain whether his vendor had power to make 
the transfer and that he himself acted in good faith, 
then it must be that on the merits plaintiffs are entitled 
to succeed. It does not appear to me to make any-* 
difference whether they are representatives of the 
judgment-debtor or notr If they are, it would be absurd 
that if it were held that they are entitled to the benefit 
of section 41 of the Transfer of Property Act, it, should 
nevertheless be decided that they are not entitled to get 
a decree in this suit, because they ought to have applied 
under' section 47 of the. Civil Procedure Code. If, on 
the other hand, they fail to prove or satisfy the Court 
that their father had taken reasonable care to ascertain 
that his vendor had i^ower to inake the transfer or that he 
acted in good faith, then necessarily they must fail and 
they hold the property vsubject to the charge created by 
the decree. But in any event unless the sale had 
taken place in the proper way they were hot bound by the
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sale wliicli -was carried out by the Mamlatdar, It
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B a lv a n t
appears to me that on a very simple state of facts the 

D aso proper issues have not been considered by the Courts
IT \ . below and that the best course now to take is to setbMABAl.

aside the proceedings in both the Courts and remand 
the case to the trial Court for decision on the issues :—

(1) Whether the plaintiffs’ father purchased the suit' 
lands in 1896 after taking reasonable care to ascertain 
that his transferor had power to make the transfer and 
had acted in good faith.

(2) A¥hether the plaintiffs’ fatlier had notice of the 
charge created by the decree when he purchased the 
suit lands in 1896 ?

(3) Whether the judgment-debtor was the ostensible 
owner of the suit lands with the consent, express or 
implied, of the decree-holder within the meaning of the 
words of section 41 of tlie Transfer of Property Act ?

Costs in the trial Court to be costs in the cause. The 
appellants must get their costs in this Court and in .the 
Court below.

Shah, J, :—I concur in the order proposed by my 
Lord the Chief Justice. I desire to add that 1 am 
satisfied on the facts of this case that the plaintiffs are 
not shown to be representatives of the judgment- 
debtor for the purpose of section 47 of the Civil 
Procedure Code. It is clear that the real dispute is 
between the present plaintiffs, who claim to be the full 
owners and not to be bound by the charge on the pro
perty, and the auction-purchasers, who maintain that 
the plaintiffs purchased the joroperty subject to the 
charge. In such a case it is difficult to accept the view 
tak‘en by the lower Courts, that tlie purchasers from 
the judgment-debtor in the position of the present 
plaintiffs, are the representatives of the judgment- 
debtor and that they are bound to proceed by an
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application under section 47 of the Code. Tlie result 
reached in the lower Courfcs is clue to a certain extent 
to the form in which the plaintiffs put forward their 
claim in this suit. I am clearly of opinion that the 
questions arising between the parties must he ultimate
ly decided in a suit, and may be appropriately decided 
in this suit. On the merits the issues now suggested 
by this Court represent the real questions to be deter
mined between the parties. I do not say anything as 
to what the proper form of relief would, be if the 
issues are decided in favour of the plaintiff. It will be 
for the trial Court to consider the nature of the relief 
to be granted in case the plaintiffs are able to establish 
the case set up by them. As to the merits of the 
plaintiffs’ claim I express no opinion ; nor do I express 
any opinion as to the effect of the application (Exhi
bit 56) on the question of fact, which, the plaintiffs 
have to establish-

Balvant
Daso

V.

Umabai.

1920.

Decree reversed and case remanded.
J- G. B.

APPELLATE GIYIL.

Before Sir Norman Macleod, Kt., Chief Justice, and Mr. Justice Shah.

GANGrADHAR b in  M AKIKA a k d  o t h e r s , h e ir s  an d  l e g a l , s e p b e s k n t a - 

TivES OF MANIKA TAI KRISHNA (oraoiNAL Oppo n en ts), A p p e l l a n t s  

11. BALKEISHNA SOIEOBA KASBEKAR, t r u s t e e  o f  Sh k i M a h a -

DBV TKMPLB OP K a DVAD (  OKIGINAL APPLICANT ) , RESPONDENT

IncVian Limitation Act ( I X  of 1008)^ Schedule I, Article 182—•'Application for  
ascertainment of mesne profits— Application for  execuiioti— Civil Procedvre 
Code (X I V  oflS 82), sections 211, 313 and 344,

An application for aseertaiuineiit of rnesne profits is an application for 
execution of a decree and is governed by Article 182 of the Limitation Act, 
1908.

1920.

Septemher
13,

® Second Appeals N'os. 638 and 639 of 1919.


