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CEIMINAL KETISION.

Befon'H Mr. JtisUce Shah and Mr. Justice Criunp.

 ̂ EMPEBOP- w. G. S. FEENAITDEZ*

Criminal Procedure Code (Act Y  1898), section 343—-Power to examine
accused-— Summons case— Practice, and proceduro.

Under scctioE 342 of the Criminal Proeednre Code, 1898, a Magistrate is 
bound in a summons case to examine the accused before convicting him.

This was an ax3plication to revise conviction and 
sentence passed by Clinnilal H. Setalvad, Second Presi­
dency Magistrate of Bombay.

The accused was a supervisor in tlie Indian Munitions 
Board Cotton Depot in Bombay and tlie complainant 
was a tally clerk working under him.

The complainant lodged a comi l̂aint against the- 
accused for an offence i^unishable under section 352 of 
the Indian Penal Code.

The trying Magistrate heard the evidence led' on 
both sides, but without examining the accused as requir- 
ed by section 342 of the Criminal Procedure Code, 1898j. 
convicted and sentenced him.

The accused applied to the High Court on the ground 
among others that the Magistrate should have ques­
tioned the accused as required by section 342 of the- 
Criminal Procedure Code.

The Court granted a rule on the 4th August 1920,. 
delivering the following judgment.

Pee Cuhiam :— One of the points taken in this api^li- 
cation is that after the prosecution evidence was 
recorded the accused was not asked any qiiestions to 
enable him to ex^Dlain the evidence against him a»

® Criminal Revision No. 134 of 1920.
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required by section 342 of tlie Code of Oriniinal Proce- ^
dure. The recofci does not disclose "a,iiysucli exaiiiina- 
tion, and before dealing witli the case, we., think, we 
ought to have a report from the trial jVIagistrate as to 
whether the occused was asked, any^guestiouvs ' as 
req̂ uired by that section, after the prosecution evidence 
was over. The record may be sent to the trial Magis­
trate in order to enable him. to report to us on this 
question. The ease may be brought on next week  after 
the report is received:

The Magistrate, in submitting the report on the 7tli 
August, said :—

“ I have now no recollection of tlic case except that eoutained in my record 
from which I perceive I could not have asked the accused any questions as 
required by section 342, Criminal Procedure Code. He was asked at the 
commencement under section 242 whether he had any cause to show why he 
sliould not be convicted and his aii!5\\ er was recorded.”

Four days later, the Magistrate submitted a further 
report in the course of which he remarked ;—

“ As far as I am aware the practice of all the Presidency Magistrates’
Courts in Bombay is that in the trial of cases under Chapter XX, Criminal 
Procedure Code (Trial of Bunnnons Cases) an accused is not examined under, 
section 342, Criminal Procedure Code.’'

The rule was heard.

Binning, with A, G, Desai, for the accused.

S, S, Patkar, Government Pleader, for the Crown.

Sh a h , J. :—In this application it has been urged on 
behalf of the applicant that after the witnesses for the 
X3rosecution were examined, the accused was not asked 
to explain the evidence against him as required by 
section 342 of the Code of Criminal Procedure. The 
offence charged was x^unishable under section 352, 
Indian Penal Code, and the procedure apx̂ licable to 
the case was that provided for the trial of summons-
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1920. cases. The trial was lield by the Second Presidency
■ Magistrate. On belialf of the Crown it is nrged that 
the words of section 342 are controlled by the words 

ruii\ANi-K/. a think lit ” used in section 245 and
“ if any ” in section 370, clause ( / )  of the Code and 
that the Magistrate was not bound to question the 
accused as required h j  section 342 in the trial of a 
summons-case before conyictlng the accused.

We called for a reî orfc from the learned MagisLrafce 
as to whether the accused was in fact questioned at the 
close of the prosecution case under section 342. We 
liave received a report on that point .and ithe learned 
Magistrate has also submitted a snpplenientary report 
as to the practice followed in such cases by the Pre­
sidency Magistrates and'as to the grounds upon which 
the practice is based.

In view of the report and the record of the case it may 
be taken as a fact that the accused was not asked any 
question after the prosecution witnesses were examined 
as required by section 342 of the Code. We have, 
tlierefore, to consider whether it was obligatory u,pon. 
the trial Magistrate in this case to question the accused 
generally and if so what is the effect of the omission 
upon the present; case.

These questions must be considered with reference 
to the provisions of the Code, and it is clear that we 
cannot allow considerations of convenience and i>ractice 
to control the plain meaning of the words used in a 
Statute. If the interi^retation involves any inconveni­
ence or dej^arture from any practice which may be 
found to be suited to any class of cases, it would be for 
the Leg] slature to consider the matter.

The woi’ds of section 342 are clear. The material 
words are these ; “ For the purpose of enabling the 
accused to explain any circumstances appearing in the
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evidence against 111 111 the Court...sliall...question Mni 
generall}' on tlie case alter t ie  witnesses for the pro­
secution have been examined and before lie is called on 
for Ms defence.”' The section occurs in the Cliaiiter 
relating to general provisions as to incjiiiries and trials : 
and there can be no donbt and it is not disputed that 
it ap|>lies, to the Presidency Magistrates as niiicli as to 
other Courts. The, imrpose of the provision is clear 
and a general lirovision of this character applicable, to 
all Courts and to alt inquiries and trials under the 
Code ought to be given effect to unlel^s there are. clear 
words to render it inapx^llcable to any particular 
case or class of cases.

The provisions mainly relied upon by the Goverri- 
nient pleader as limiting the operation of these words 
are to be found in the Cliap ter relating to the trial of 
sunimons-cases. It is urged that the provisions of that 
Chapter leave it to the discretion ot tlie Magistrate to 
question the accused after the ‘witnesses for the |)ro«- 
sedition are examined. Sections 242 and 245 are relied 
ni3on as having that effect. It seems to me that when 
the i)rovisions are examined carefully, they do not 
involve any such limitation. Section 242 requires that 
the accUvSed shall be questioned at the beginning on the 
X^articulars of the offence, of which he is accuvsed and 
that it shall not be necessary to frame a formal cliarge. 
Section 244 provides that if the accused does not admit- 
that he has committed the offence, the Magistrate shall 
proceed to hear the complainant (if any) and take all 
such evidence as may be produced in support of the 
prosecution and also to hear the accused and take such 
evidence he j)i’ot^^ces in his defence. Section 245 
provides that upon taking the evidence referred to in 
section 244, and such further evidence (if any) as 
the Magistrate may of his own motion cause to be 
produced and (if he thinks fit) examining the accused^.
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1920. the Magistrate may acquit or convict tlie accused. It 
is clear tliat section requires the Magistrate to hear 
the accused and to record the evidence which he 

Feuhaxf.kz. in his defence after the prosecution evidence
is recorded. This is quite consistent with the pro­
visions of section 342, and does not suggest any inference 
against the application of the provisions of section 342 
to the trial of sumnions-cases. Section 245 contains 
the words if he thinks fit ” ; ]}nt having due regard to 
the context, it aj^pears to .me that the words are used 
with reference to the further examination of the 
accused, which may become necessary or desirable in 
virtue of the evidence Avhich the Conrt may call of its 
own motion. When we have a general provi.sion as 
to the necessity of questioning an accused person to 
enable him to explain the evidence against him after 
the witnesses for the i:>roseGTition are ,exaniined, the 
other provisions in the Code should be read as far as 
possible so as to avoid an inconsistency. A  particular 
provision may control or limit a general provision 
but the intention to limit the o]3eration of the general 
provision must be clear. The words “  if lie thinks fit . 
do not, in my opinion, control or modify the provisions 
of section 342, but are capable of being read—and 
•should be read—as serving a sufficient fpurpose, con­
sistently with the provisions of section 342. The 
suggestion made by Mr. Binning tJiat the words 
“ if he thinks fit ” are used in section 245, as it may 
not be necessary for the Magistrate to examine the 
accused if he is to be acquitted, may afford a further 
explanation of the use of the words without indicating 
any limitation.upon the provisions of section 342. On 
a consideration of the provisions of this Chapter, I am 
unable to hold that the Magistrates are relieved in the 
trial of summons-cases from the obligation of question- 
iiig the accused gemeraU j  under section o42 to enable
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i i in  to explain tlie eYicleiice against liiiii after tlie 1920. 
witnesses for tlie j)roseciition are examined. EMrEROT;

Tlie provisions of section 370, danse ( / ) .  do not sng-  ̂
gest any inference to the contrary. Tlie words “ if 
any ” do n o t ' in any sense control tlie words of 
section 342. It lias been lield by tliis Conrt, and it is 
conceded in tlie argiinieiit, that in spite of these words 
it is obligatory ti|)on the Presidency Magistrate to 
examine an accused person mider sectidft 342 in the trial 
of warrant cases. The words “ if any ” are used in 
section 289 of the Code ; and in spite of these words the 
relaxation of the rnie contained in section 342 is not 
Allowed in the trials by Sessions Courts : see Emperor 
Y. SavalijaŜ '̂  i Emperor v. Rajti AhilaJP'^ i and E m ­
peror V. Basapa I îngapa^ '̂̂ . The purpose of section 370 
is to state the-particiilars to he recorded by the Pre­
sidency Magistrate instead of a judgment as |>rovided 
in section 367 and not to' lay down whether an accused 
person shall be cjuestioned or not in a particular case 
or class of cases. I do not think that the words “ if 
any ” used in ciause ( / )  of that section can be properly 
xised as modifying the provisions of section 342 as 
regards the Presidency Magistrates. I f that construc­
tion were adopted section 342 could be rendered nuga-

• tory eA-̂ eiiin the trial of warrant cases by Magistrates and 
trials by Sessions Courts as the same words are used in 
sections 253 and 289 of the Code, It seems, to me that 
the weakness of the argument urged on behalf of 
the Crown is indicated by^tlie circumstance that with­
out a laboured attempt to control or limit the plain 
meaning of the words of a section applicable to all 
trials and inquiries by reference to provisions in differ-̂  
ent chapters relating to different purposes, the result 
contended for by the prosecution cannot be reached*'

11) (1907) 9 Bom. L. 11. 356. W (1997) S Born. L. E.. 730.
(3) (191-5) 17 Boin. L. R. 892.
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1̂ 20- I slioiild say tliat if tlie Legislature , intended to limit;
tlie application of section B'J:2 in tlie sense suggested by 
the Grown tliere would have been clear words to that 

Fs-iRKANDEx. effect in tlie section itself. In the Chapter relating tO’ 
general provisions as to inquiries and trials there are 
some sections of limited application and the words ' 
indicating the limitations are to be found in such, 
sections.

1 may mentli^piiat I have referred to the dilTei'ent 
provisions relating to tlie exaini.nation of the accused 
in the earlier Codes of 18(>1, 1872 arj.d 1882, anil in the 
Presidency Magistrates Act (IY  of 1877). The scheme 
of the existing provisions as to the examination of the 
accused adopted in the Code of 1882. I do not 
think that it will serve any UiSeful’purpose to examine 
them in detail; it is snfiicient to say that I have Hot 

. been, able to iind any indication t] lerein to favour tlie 
contrary view. I am, therefore, satisfied, that the 
accused should have been examined ’in this case as 
required by section 342.

The question relating to the manner in which such 
examination, is to be recorded under section 364 stands 
on a different footing. On that i)oinfc I do not find any 
special provision regarding tlie Presidency Magistrates' 
except that contciined in section. 3rM-,isub-sectio,n (3). A» 
regards the recording of evidence, section 3G2 makes a 
special and specific provision for tlie Presidency Magis-* 
trates. It is liot without signifl.cance tliat in sec­
tion which is to be found in the same Chapter, no 
similar differentiation is made as regards tlie .manner 
of recording the examination of an accused person by 
the Presidency Magistrates. In the present case, how 
ever, the point is not whether the examination of the 
accused was properly recorded or not but whether the 
accused was questioned at all after the witnesses for 
the prosecution Y/ere examined.
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The omission to examine tlie accused as required b j  
section 342 cannot be condoned. Having regard totlie 
nature of the offence and the facts of the case, I do 
not think that it is necessary in the interest of Justice 
to order a re-trial. I would, tlierefore, set aside the 
conviction and sentence and direct the fine^lE iDaid, to 
be refunded.

Crump, J. :—The question which arises for decision 
at the outset in this case i>s whether a Presidency 
Magistrate trying an accused person for an oitence 
punishable under section of the Indian Penal Code 
is bound, before convictiiig, to examine the accused 
person in the manner prescribed by section of the 
Code of Criminal Procedure.

The procedure to be followed by Presidency Blagia- 
trates differs from the procedare to be followed by other 
Magistrates only in those, particulars which are fcipeei- 
fically laid down in the Code of Criminal Procedure 
and in this respect the rele vant sections are sections 
and 370 Avhich iJreBciibe, the manner in which the evi­
dence and the judgment respectively shall be recorded. 
These two sections form exceptions to the provisions 

'of Chapters X X V  and X X Y I'w h ich  deal Avitli the 
mode of recording evidence in enquiries and trials, 
and wdth the judgment. P H dici facie nothing in tliese 
Chapters has any bearing on section 3-12-which belongs 
to Chapter X X IY  which contains general provisions 
as to en€|uiries and trials. The words of section S70 ( /  )
“ the plea of the accused and liis examination (if any) ■ 
tio not in reality affect the present question for it 
cannot be doubted that there are cases other than those 
in which an accused person is convicted where it m' 
unnecessarv to record his examination under sec-

V

tion 342. If for instance there is an acquittal under 
section 247 or 248 or a discharge under section 25r> ^

ILB 5 & 6— 10

VOL« X L Y .] BOMBAY SERIES. ' 679



1920. there may Ibe no occasion for the examination prescribed
-----------  Ijy section-342. That this is so is plain if it is reiiiem-
'Eimterou leered that the examination of the, accused under that
Ferxandez. section is obligatory only for the purpose of enabling

him to explain any circumstance appearing in evidence 
against him. If there is nothing to explain there is 
no necessity for the examination. Cessante legis ratione 
€ ess at et ipsa lex.

There is, therefore, nothing in the special procedure 
provided for Courts of Presidency Magistrates which 
for the purposes of the prese_nt question needs to be 
taken into account. Witli the exception of the two 
particulars noted in the preceding paragraph the iiroce- 
dure for the trial of summons- cases and warrant cases 
is applicable in those Courts.

The present case was a summons-case, and the ques­
tion. may, therefore, be generally stated thus : “ Is a 
Magistrate before convicting an accused person of an 
offence triable as a summons-case bound to examme
Mm as required by section 342 ?. ”

The mandatory portion of section M2 may be set out 
lis follows ••—“ For the-purpose of enabling the accused 
to explain any circumstances appearing in the evidence 
against him the Court...shall...question him generally 
on the case after the witnesses for the prosecution have 
been examined and before he is called on for his 
defence.'’ This is one of the general provisions as to 
inquiries and trials as stated in the title of Chap­
ter XXIV of which it forms part. It has been held by 
this Court that it applies to trials before a Court of 
Session in spite of the word “ if any ” in section 289 .* 
Emperor v. Eafu and Emperor v. Savalya^^K
It has also been held by this Court that a Presidency
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Magistrate cannot convict an accused of an offence' tria- 1920. 
Me as a warrant case withont recording his examination 
under tliis section : Emperor v. Hariscliandra^^'^. So 
far as I am aware tlie point lias not hitherto been FEr>NANr-Ez 
decided with reference to siimmons-caseso

JPrima facie  section 342 is of general application and 
is based on the salutary principle that an accused 
person should have an opportunity of furnishing an 
explanation before lie is convicted. The Legislature 
lias not specifically excepted cases - triable under 
€liapter X X  (suminons-cases) from its operation, and 
the general piinciple oil which it is based applies to 
those cases as strongly as to any other cases. But it 
lias been urged that the language used in that Chapter 
excludes the apiilicability of section 342. Reliance is 
placed on the words “ (if he thinks fit) in section 245 
(1). It has been held, as I have already stated, that 
similar words in section 289 do not have the effect; 
contended for. It is significant that these words occur 
in para (1) lof the section which deals with acquittals.
W e are not now concerned with cases of acquittals.
As I have already pointed out there may be cases in 
which the Court finds nothing for the accused to 
explain, and in such cases it may have a discretion not 
to examine the accused. But I am unable to infer from 
these words that where the Court finds that damna­
tory circumstances appear in the evidence against the 
accused, there is any discretion in the matter. ' It is to 
be remarked that section 244 (1) makes it obligatory on 
the Magistrate to “ hear the accused after the evidence 
for the prosecution is recorded ” and I find it difficult 
to hold that had the Legislature intended to exclude 
the applicability of section 342 they would not have 
clone so in plain terms. .

YOL. XLY.] BOMBAY SEPJES^ 681

0) (1907) 10 Bom. L. R. 201.



682 INDIAN LAW RBPOETS. [VOL. XLV.

E mperor

Fgrnandek.

1920. Tlie scope of section M2 lias been tlie subject of tiis- 
ciission in a recent case before tlie Patna Higli Court: 
Maghu Blmmij v. The King-Emperor^K Tlie point 
tliere was as regards Sessions trials, but it apjsears tliat 
Sultan Alimed J, was inclined to hold that section 342 
did not apply to the trial of summons-cases. The 
remarks npon this poiiifc are of course obiter. The. 
distinction suggested, lioweverj is that the words 
“  befoi’e he is called on for Ms defence ” occiirl’ing in 
section 342 are found in seefcion 256 which deals with, 
warrant cases, and in section 289 which deals with 
Sessions trials, but do not ai3pear in Chapter X X  which 
prescribes the procedure for the trial of siimnions-cases. 
With all deference I am constrained to say that the 
argument depends upon matters of form rather than lof 
substance. To call upon an accusetl person to enter 
upon his defence is a necessary incident of every triaL 
Though that precise-form of words is not used, the 
thing itself is indicated with sufficient clearness 
in section. 244. A Magistrate trying a summons-ease 
inuBt necessarily under that section ask the ac’cused 
what he has to say, and if he wishes to examine any 
witnesses, and-when a Magistrate does this he does in 

- substance call upon, the accused to enter upon his 
defence.

After giving the matter iii3"_besfc consideration I iiiid 
no substantial reason to doubt that section St-2 is iipplU 
cable to the trial of summons-cases to the extent wlricli 
I have endeaYoured to indicate. The omlssinn to 
comply with the section must necevssarily attract the 
same consequence in these as in other trials, and it 
follows, I think, that the illegality vitiates the 
X>roceedings.

It is not necessary to pronounce upon the merits, but 
in view of the trivial nature of tlie offence, and the 
cixcumstances as a whole no useful purpose would be

' (2) (1920) 5, P. L. J. 430.



-served by a re-trial. I would set aside the convic- 1920. 
tion and sentence and direct tlie fine, if i>aid, to be 
refunded.
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APPELLATE OIYIL.

Ejipbror

Gonviction and sentence set aside. Fernaxdez.

Before Mr. Justice ShaJi and Mr. Justice Grum .̂
SAKHABAM BAJI GANPTJLE (oEiaiNAL Pl a in t if f ), A ppellan t  n. GA^IU 

RAG-HU GrURAV and  othbrs ( oeig-in a l  D jsfbsdants), R espoijdents'^

Civil Procedure Code (Act V of 1908), sections P,- 93— Offevi}i(js made hj 1920, 
devotees at a temple— Suit hy pujJiris'ifo reeoi-er giirars of the August M ,
te/njyie— Suit of civil nature— Suit under the i)urmem of section 02. — ----------- -

A suit by the hereditary xmjari of a temple to recover from the guvavs 
(temple servants) offerings placed by devotees before the idol, is a suit of 
civil nature mtbin the raeaniag of section 9 of the Civil Procedure Code, 1908.

Such a suit, however, falls withiu the purview of section 92 of the Code 
of Civil Procedure, where the temple is mider the management of the Deva- 
stlian Committee and the funds of the temple including the offerings to the 
deity are administered luider a scheme by the members of that Coramittee.

Per Shah, J. : — Tlie principle adopted i.s apparently that the scheme once 
settled by a Conrt cannot be altered except by the Comt. Thiw would seem 
to preclude suits between parties to establish a private right, whicli, if 
estabhshed, would interfere with a charitable scheme settliid by tlie Court.

Mamadas v. Hanumanta Rao^^^, referred to.

Second appeal from the decision of D. A. Idgimji,
Assistant Judge of Eatnagiri, confirming the decree 
passed by H. 1ST. Mehta, Snbordinate Judge at Ohiplmi.

The i3laintif[ was one of the hereditary pu/aris of
the temx3le of Shri Bhargawa Ram near Cliiplmi, The 
pnjariship at the temi)le was confined to the family of 
Ganpules, of whom the plaintiff was one. The right 
of performing piijcu. (worshii)) fit the temx:>le was en« 
joyed by the members of the Cian|)nle family by turns.

Second Appeal No. 864 of 1919,
«  (1911) 36 5Iad. 364,


