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Before Mr. Justice Shah and Mp. Justice Crump.

TN
B0, EMPEROR: v. G. S. FERNANDEZ®.
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Oriminal Procedure Code (Act V' 1898), section S42-—Power to examine
aecused—=Swmuions case—Practice and proceduro.

Under section 342 of the Criminal Procedure Code, 1898, a Magistrate is
bound in a sunimons case to examine the accused before convicting him.

Tuis was an application to revise conviction and
sentence passed by Chunilal H. Setalvad, Second Presi-
dency Magistrate of Bombay.

The accused was a supervisor in the Indian Munitions
Board Cotton Depot in Bombay and the complainant
was a tally clerk working under him.

The complainant lodged a complaint against the
accused for an offence punishable under section 552 of
the Indian Penal Code.

The trying Magistrate heard the evidence led on '
both sides, but witheut examining the accused as requir-
ed by section 342 of the Criminal Procedure Code, 1898,
convicted and sentenced him.

The accused applied to the High Court on the ground
among others that the Magistrate should have qués-
tioned the accused as required by section 342 of the
Criminal Procedure Code. |

The Court granted a rule on the 4th August 1920,
delivering the following judgment.

PEr CURIAM :——Ong of the points taken in this appli-
cation is that after the prosecution evidence was.

recorded the accused was not asked any questions to
enable him to explain the evidence against him as

# Criminal Revision No. 134 of 1920.
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required by section 342 of the Code of Crlmmal Proce- 1oz,
dure. - The record does net disclose’ a:ny such examina- i'“ﬁ“
tion, and before dcﬂmo Wlth the cgse, we. think, we -
onght to have a report from the trial Magistrate as to = FFevwPR
whether the occused was asked any:. cmeetlon S as
required by that section, after the pro oseéution evidence
was over. The record may be sent to the trial Magis-
trate in order to enable him. to report to us on this
gquestion. The case may be hrought on next week after
the report is received;

The Magistrate, in submitting the 1'epoi-t on the Tth
August, said :—

I have now no recollection of the case except that eontained in my record
from which I perceive I could not have asked the accused any questions as
required by soction 342, Criminal Procedure Code. He was asked at the
commencement under section 242 whether he had any cause to show why he
should not be convicted and his augwer was recorded.”

Four days later, the Magistrate submitted a further
report in the course of which he remarked :—

*“ As far as I am aware the practice of all the Presidency Magistrates’
Courts in Bombay is that inthe trial of cases under Chapter XX, Criminal
Procedure Code (Trial of Summons Cases) an accused is nof examined under.
section 342, Criminal Procedure Code.”

The rule was heard.
Binning, with 4. G, Desai, for the accused.
S. 8. Patkar, Government Pleader, for the Crown.

SHAH, J.:—In this application it has been urged  on
behalf of the applicant that alter the witnesses for the
prosecution were examined, the accused was not asked
to explain'the evidence against him as required by
section 342 of the Code of Criminal Procedure. The
offence charged was punishable under section 352,
Indian Penal Code, and the procedure applicable to
the case was that provided for the trial of summons-
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cases. The trial was held by the Second Presidency

Magistrate. On behalf of the Crown it is urged that

the words of section 342 are controlled by the words
“if the Magistrate think fit” used in section 245 and
“if any ” in section 370, clause (/) of the Code and
that the Magistrate was not bound to question the
accused as required by section 342 in the trial of a
summons-case before convicting the nccused.

We called for a veport from the learned Magisirate
as to whether the accused was in fact questioned at the
close of the prosccution case under section 342, We
have received o report on that point and ithe learned
Magistrate has also submitted a supplementary rveport
as to the practice followed in such cuses by tiie DPre-
sidency Magistrates and-as to the grounds upon which
the practice is based.

In view of the report and the record of the case it may
be taken as a fact that the accused was not asked any
question after the prosecution witnesses were examined
as required by section 342 of the Code. We have,
therefore, to consider whether it was obligatory upon
the trial Magistrate in this case to question the accused
generally and il so what iy the effect of the omission
upon the presen’ case. '

These questions must be considered with reference
to the provisions of the Code, and it is clear that we
cannot allow considerations of convenience and practice
to control the plain meaning of the words used in a
Statute. If the interpretation involves any ineonveni-
ence or departure from any practice which may be
found to be suited to any class of cases, it would be for
the Legislature to consider the matter.

The words of section 342 are clear. The material
words are these: “For the purpose of enabling the
accused to explain any circumstances appearing in the
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evidence against him the Court...shall...question him
generally on the case after the witnesses for the pro-
secution bave been examined and before heis called on
for his defence.” The section occurs in the Chapter
relating to general provisionsas to inquiries and trials :
and there can be no doubt and it is not disputed that
it applies to the Presidency Magistrates as much as to
other Courts. The purpose of the provision is cleay
and a general provision of this character applicable to
all Courts and to all inguiries and trials under the
Code ought to be given effect to unless there arve. clear
words to render it inapplicable to any particulay
case or class of cases, -

The provisions mainly relied upon by the Govern-
ment pleader aslimiting the operation of these words
are to be found in the Chapter relating to the trial of
summons-cases. It is urged that the provisions of that
Chapter leave it to the discretion of the Magistrate to

question the accused after the witnesses for the pro-
" secution are examined. Sections 242 and 245 are relied
upon as having that effect. It seems to me that when
the provisions are examined carefully, they do not
involve any such limitation. Section 242 requires that
the accused shall be questioned at the beginning on the
particulars of the offence, of which he is accused and
that it shall not be necessary to frame a formal charge.

Section 244 provides that if the accused does not admit

that he has committed the offence, the Magistrate shall
proceed to hear the complainant (if any) and take all
such evidence as may be produced in support of the
prosecution and also to hear the accused and take such
evidence he produces in his defence. Section 245
provides that upon taking the evidence referred to in

gsection 244, and such further evidence (if any) as
the Magistrate may of his own motion cause to be
produced and (if he thinks fit) examining the accused,.
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the Magistrate may acquit or convict the accused. It
is clear that section 244 requires the Magistrate to hear
the accused and to record the evidence which he
addunces in his defence after the prosecution evidence
ig recorded. This is quite consistent with the pro-
visiong of section 342, and does not suggest any inference
against the application of the provisions of section 342
to the trial of summons-cases, Section 245 contains
the words “if he thinks fit > ; but having due regard to
the context, it appears to me that the words are used
with reference to the further examination of the
acensed, which may become necessary or desirable in
virtue of the evidence which the Court may call of its
own motion. When we have a general provision as
to the necessity of questioning an accused person to
enable him to explain the evidence against him after
the witnesses for the prosecution are examined, the
othev provisions in the Code should be read as far as
possible so as to avoid an inconsistency. A particular
provision may control or limit a general provision
but the intention to limit the operation of the general
provision must be clear. The words “ if he thinks fit’
do not, in my opinion, control or modify the provisions
of section 342, but ave capable of being read—and
shonld he read—as serving a sufficient ‘purpose, con-
sistently with the provisions of section 342. The
stiggestion made by Mr. Binning that the words
“1if he thinks fit” are used in section 245, as it may
not be mnecessary for the Magistrate to examine the
accused ifhe is to be acquitted may afford a further
explanation of the use of the words without indicating
any limitation upon the provisions of section 342. On
a consideration of the provisions of this Chapter,I am

‘unable to hold that the Magistrates ave relieved in the

trial of summons-cases from the obligation of question-
ing the accused generally under section 342 to enable
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him to explain the evidence against him ofter the
witnesses for the prosecution are examined.

The provisions of section 370, clause ( f) do not sug-
gest any inference to the contrary. The words “if
any” do not in any sense control the words of
gection 342, It has been held by this Court, and it is
conceded in the argument, that in spite of these wourds
it ig ohligatory upon the Presidency DMagistrate to
examine an accused person under sectiof 242 in the trial
of warrant cages. The words “if any”™ are used in
section 289 of the Code ; andin spite of these words the
relaxation of the rule contained in section 342 is not
allowed in the trials by Sessions Courts : see Hmperor
v, Savalya® ; Emperor v. Raju Ahilaji®; and Ewm-
peror v. Basapa Ningapa®. The purpose of section 370

is to state the-particulars to be recorded by the Pre-
' sidency Magistrate instead of a judgment as provided

in section 367 and not to lay down whether an accused
person shall be guestioned ov not in a parvticular case
or class of cases. I do not think that the words “if
any ” used in clause (/') of that section can be properly
used as modifying the provisions of section 342 as
regards the Presidency Magistrates. If that construc-
tion were adopted section 342 could be rendered nuga-
-tory even in thetrial of warrant cases by Magistrates and
trials by Sesgions Courts as the same words are used in
sections 253 and 289 of the Code. It seems. to me that
the weakness of the argument urged on hehalf of
the Crown is indicated by the circumstance that with-
. out a laboured attempt to control or limit the plain.
meaning of the words of a section applicable to all
trials and inquiries by reference to provisions in differ-
ent chapters velating to different purposes, the result
eontended for by the prosecution cannot he reached.

U (1907) 9 Bom. L: R. 356. & (1907) 9 Bom. L. R.730.
) (1914) 17 Bom. L. R. 892. '
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I should say that if the Legislature intended to limnit
the application of section 342 in the sense suggested by
the Crown there would have been clear words to that

effect in the section itself, In the Chapter relating to

gencral provisions as to ingniries and trials there are

some sections of limited application and the words

indicating the limitations are to be found in such
sections,
hab ¥ have veferred to the diltevent

I may menti
provisions velating to the cxamination of the accused
in the earlier Codes of 18061, 1872 and 1882, and in the
Presidency Magistrates Act (IV of 1877). The scheme
of the existing provisions as to the examination of the
accused was adopted in the Code of 1882, I do not
think that it will serve any uselul purpose to examine

L

them in detail : it iy sufficicnt to say that I have not

- been able to find any indication therein to favour the

contrary view. I am, therefore, satisfied that the
accused should have been examined 'in this case as
required by section 342,

The question relating to the manner in which such
examination is to be recorded under section 364 stands
on a different footing. On that point I do not find any
special provision regarding the Presidency Muagistrates
except that contained in section 364, sub-section (3). As
regards the recording of evidence, scction 862 malkes a
special and specific provision for the Presidency Magis-
trates. It is mot without significance that in sec-
tion 364, which is to be found in the same Chapter, no
gimilar differentiation is made ag regards the manner
of recording the examination of an accused person by
the Presidency Magistrates. In the present case, how
ever, the point is not whether the examination of the
accused was properly recovded or not but whether the
accused was questioned at all after the witnesses for
the prosecution were examined.,
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The omission to examine the accused as required by
section 342 cannot be condoned. Having regard to the
nature of the offence and the facts of the case, I do
not think that it is necessary in the interest of justice
to order a re-trial. I would, therefore, set aside the
conviction and sentence and direct the ﬁne, 18 paid, to
be refunded. '

CrUMP, J. :—The question which arises for decision
at the outset in this case is whether a Presidency
Magistrate trying an accused person for an ofience
punishable under section 552 of the Indian Penal Code
is bound, before convictiig, o examine the accused
person in the manner prescribed by section 342 of the
Code of Criminal Procedure. '

The procedure to be followed by Presidency Mugis-
trates differs from the procedure to be followed by other
Magistrates only in those particulars which are speci-
fically laid down in the Code of Criminal Procedure
and in this respect the relevant sections are sections 562
and 370 which prescribe the manner in which the evi-

-dence and the judgment vespectively shall be recorded.
These two sections form exceptions to the provisions
‘of Chapters XXV and XXVI which deal with the
mode of recording evidence in enquiries and trials,
and with the judgment. P’rima facie nothing in these
Chapters has any bearing on section 342 which belongs
to Chapter XXIV which contains general provisions
as to enquiries and tr ials. The words of section 370 ()
“the plea of the nceused and his examination (if any) -
do mot in reality affect the present guestion for it
cannot be doubted that there are cases other than those
in which an accused person is convicted where it is
unnecessary to record  his examination under sec-
tion 842. It for instance there is an acquittal under
section 247 or 248 or a discharge under section 253
ILR § & 610
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there may be no occasion for the examination prescribed
by section-342. That this is so is plain if it is vemem-
bhered that the examination of the accused under that
section is obligatory only for the purpose of enabling
him to explain any circumstance appearing in evidence
against him. If there is nothing to explain there is
10 necessity for the examination. Cessanteleyis ratione
cessat el tpsa lex.

There is, therefore, nothing in the special procedure
provicded for Courts of Presidency Magistrates which
for the purposes of the present question .‘r'leeds to be
taken into account. With the exception of the two
particulars noted in the preceding paragraph the proce-
dure for the trial of summons-cases and warrant cases
is applicable in those Courts.

The present cage was a summons-case, and the gues-
tion may, therefore, be generally stated thus: “Is a
Magistrate before convicting an accused person of an
offence triable as a summons-case bound to examine
him as required by section 342?27 ‘ ‘

"The mandatory portion of section 342 may be set out
as follows :—* Tor the purpose of cnabling the accused
to explain any circumstances appearing in the evidence
against him the Court...shall...question him generally
on the case after the witnesses for the prosecution have
been examined and before he is called on for his
defence.” This is one of the gemeral provisions as to
inquiries and trials as stated in the title of Chap-
ter XXTV of which it forms part. It has been held by
this Court that it applies to trials before a Court of
Session in spite of the word “if any” in section 289 :
Ewmperor v. Baju Ahilafi® and Emperor v. Savalya®.
It has also been held by this Court that a Presidency

“® (1907) 9 Bom. L. R, 730. ® (1907) 9 Bom. L. R. 856.
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Magistrate cannot convict an accused of an offence "tria-
ble as a warrant case without recording his examination
under this section : HEwmperor v. Harischandra®, So
faras I am aware the point has not hitherto been
decided with reference to summons-cases.

Prima facie section 342 is of general application and
is based on the salutary principle that an accused
person should have an opportunity of furnishing an
explanation before he is convicted. The Legislature
has not specifically excepted cases - triable under
Chapter XX (summons-cases) from its operation, and
the general principle on which it is based applies to
those cases as strongly as to any other cases. But it
has been urged that the language used in that Chapter
excludes the applicability of section 342. Reliance is
placed on the words “ (if he thinks fit)”, in section 245
¢1). It has been held, as I have already stated, that

similar words in section 289 do not have the effect.

contended for. It is significant that these words occur
in para (1) ‘of the section which deals with acquittals.
We are not now concerned with cases of acquittals.
As I have already pointed out there may be cases in
which the Court finds mnothing for the accused to
explain, and in such cases it may have a discretion not
to examine the accused. But I am unable to infer from
these words that where the (Court finds that damna-
tory circumstances appear in the evidence against the
accused, there is any discretion in the matter. "It is to
be remarked that section 244 (1) makes it obligatory on
the Magistrate to * hear the accused after the evidence
for the prosecution is recorded ” and I find it difficult
to hold that had the Legislature intended to exclude

the applicability of section 342 they would not have

done 8o in plain terms,

@ (1907) 10 Bom. L. R. 201.
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The scope of section 342 has been the subject of dis-
cussion in a vecent case before the Patna High Court :
Raghy Bhumij v. The King-Hmperor®. The point
there was as regards Segsions trials, but it appears that
Sultan Ahmed J. was inelined to hold that section 342
did not apply to the trial of summons-cases. The
remarks wpon this point are of course obifer. The
distinction snggested, however, is that the words
“pefore he is called on for his defence” occurring in
section 842 are found in section 256 which deals with
warrant cases, and in section 289 which deals with
Segsions trials, but do not appear in Chapter XX which
prescribes the procedure for the trial of summons-cases.
With a1l deference I am constrained to say that the
argument depends upon matters of form rather thanlof
substance. To call upon an accused person to enter
upon his defence is a necessary incident of every trial.
Though that precise-form of words is not used, the
thing itself is indicated with suflicient clearncss
in section 244. A Magistrate trying a summons-case
must necessarily under that section ask the accused
what he has to say, and if he wishes to examine any
wiinesses, and when a Magistrate does thig he does in

-substance call upon the accused to enter upon his

defence,.

After giving the matter my best consideration I find
no substantial reason to doubt that section 342 is appli-
cable to the trial of summons-cases to the extent which
I have endeavoured to indicate. The owission to
comply with the section must necessarily attract the
same consequence in these as in other trials, and it

follows, I think, that the illegality vitiates the

“proceedings.

- It is not necessary to pronounce upon the merits, but
‘in view of the trivial nature of the offence, and the

- circumstances as a whole no useful purpose would be

@ (1920) 5 P. L. J. 430,
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served by a re-trial. I +would set aside the convie- 1920.
tion and sentence and direet the fine, if paid, to be

EMrPEROR
refunded. .

. ECa
Conviction and senience set aside. FERNSXDEZ.
R. R.

APPELLATE CIVIL.

Before Mr. Justice Shak and Mr. Justice Or wanp.

SAKHARAM DAJI GAXPULE (umGWAL PLAINTIFF), APPELLANT 2. GANTU
RAGHU GURAV AND OTHERS (ORIGINAL DEFENDANTS), RESPONDENTSY,

Qivil Procedure Code (Act V' of 1908), sections 9, 93—Offevings made by 1920,
devotess at a temple—Suit by pujhrisio recover offerings from guravs of the August 26,
temple—Suit of civil nature—Suit under the purview of section 92, e
A suit by the hereditary prujari of a temple to recover from the guravs

(temple servants) offerings placed by devotees before the idol, is a suit of

¢ivil nature within the meaning of section 9 of the Civil Procedure Code, 1908.

Such a snit, however, falls within the purview of section 92 of the Code

of Civil Procedure, where the temple is ander the management of the Deva-

sthan Committee and the funds of the temple including the offerings to the

deity are administered under a scheme by the members of that Committee.

Per Sman, J.:—The principle adopted is apparently that the scheme once
settled by a Court cannot be altered except by the Cowt. This would seem
to preclude suits between parties to establish a private vight, whiel, if
estublished, would interfere with a charitable scheme settled by the Court.

Ramadas v. Hanumanta Rao®, referred to.

SecoND appeal from the decision of D. A. Idguniji,
Assistant Judge of Ratnagivi, confirming the decree
passed by H. N. Mehta, Subordinate Judge at Chiplun.

The plaintiff was one of the herveditary pujaris of
the temple of Shri Bhargawa Ram neay Chiplun. The
pujariship at the temple was confined to the family of
Ganpules, of whom the plaintiff was one. The right -
of performing puja.(worship) at the temple was en~
goyed by the members of the Ganpule falmly by turns,

“ Second Appeal No, 864 of 1919,
@ (1911) 36 Mad. 364,



