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Before St Norman Maeleod, Ki., Chief Justice, and 11 Justice Fawcetl.

CHEOTALAL KARSANDAS 4xD avorrnr (ORIGINAL DerENpavTs Nos. 1
AND 2), APPELLANTS #. VISHNU GANESH GOKHALE ANp OTHERS
(0RIGINAL PLaixTiFrs AND DErENDANT No. 3), RESPONDENTS™.

Tadian Lindtation Act (IX of 1908), Schedule I, Article 120-AMorigage-Sabro-
gation—One of the mortgagees paying off the mortgage wnowd—Paymnent
creating a eharge i favour of the creditor—Creditor wot entitled in sell the
property watil declaratory deciee oltained—Limitation.

In 1887, a mortgage of the plaint property wap executed in favour of four
brothers.  On the 22nd August 1901, the plaintiff one of the mortgagees
advanced a smn of money to enabile the mortgagor to pay what was required to
make the last payment on accomnt of the mortgage of 1887, on the nnderstand-
ing that a further mortgage would e execnted by the mortgagor in Favour of
the plaintiff. The mortgage was executed but it proved ineffectnal for want
of proper attestation. The plaintiff, therefore, brought o suit in 1914 for sale

" of the wortgaged property on the groand that the payment ‘'made Ly him in
1901 created a charge on the property to the extent of the money advanced.

Held, that the payment made in 1901, enabled the plaintiff to establish his

right to a charge on the property but mere payment would not give the

plaintiff any right against the property either to go into possession or sell it; i

he was bound to ask foir a declaratory decree that a charge was created before
the Court could have jurisdiction over the property.

Held further, that the plaintiff’s claim to get a declarzﬁory decree was
governed by Article 120 of the Limitation Act and was, therefore, barred as not
having been brought within six years from the date of payment in 1901.

Butler v. Rice®, referred to.

SECOND appeal against the decision of J. A. Saldana
Assistant Judge of Thana, reversing the decree passed
by B. N. Shah, Subordinate Judge at Bassein.

Suit to recover amount by sale of

moftgaged
property. ’

“ Second Appeal No. 770 of 1919
([1910] 2 Cb. 277. ‘
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In 1887, one Karsandas (father of defendants Nos. 1
and 2) mortgaged the property in suit with four
brothers Moro, Mahadev, Hari and Chintaman. '

In 1901, Mahadev filed a suit for partition in which
the claim on the mortgage deed of 1887 was admittecd
to be for the benefit of the joint family and was settled
at Rs. 9,200,

On 22nd August 1901, the mother of mortgagors,
defendants Nos. 1 and 2, borrowed Rs. 4,000 from
Ganesh, son of Moro, to pay off a portion of a mortgage
debt and entered into an agreement with him to pass
a mortgage deed of the property. The deed was
executed on the 30th November 1902, -

Ganesh died in 1908 and the present suit was filed
by his heirs on 29th November 1914 to recover the sum
of Rs. 3,553-4-0 by sale of the mortgaged property.

The defendant having contended, inter alia, that the
suit was not maintainable on the mortgage deed of 1902
as the same was not attested as required by law, the
plaintiffs were allowed to amend the plaint so as to

'enable them to ask the Court to declare that they were
- entitled to mortgage and fall back upon the previous

deed of the 20th December 1857 and that the claim on
that deed was not time-barred as it was acknowledged
in the mortgage deed of 1902, the agreement of 22nd
August 1901 and also the wvaswl! mentioned in the
plaint.

The Subordinate Judge held that the mortgage deed
of 1902 was not attested as required by law and could
not be relied upon ; that the plaintiff was entitled to
get an equitable lien or charge for the money lent on
the 22nd August 1901 on the security of the property
mentioned in the deed of 1887, but held that the plaint-
ifis’ claim on the lien was barred by limitation as the
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acknowledgment in the Safe-kliat was not an acknow-
ledgment of a suabsisting liability as required by

section 10 of the Limitation Aect, 1908: Balaram

Budhaji Marwadi ~. Govinda wvalad Khandu®:
Maniram v. Seth Rupchand®; Venkota v. Partha-
saradhi®; and Periavenlan Udaya Tevar v. Subramc-
nian Chetti®. ‘

On appeal, the Agsistant Judge held thut as 2 matter
of equity and justice, even if the mortgage of 1902 be
held void there would arise a charge, not with regard
to the advance of Rs. 4,000 but with regard to the
incumbrance of 1887 so far as it was discharged by that
advance ; Mahomed Shwnsool v. Shewulram®; Lomba
Gomajiv. Vishvanath Amrit Tilvankar®;and Sambha
bin Hanmanta v. Nama bin Narayan®.

He further held that limitation was saved by ack-
nowledgment in the Safe-khat on the 22nd August
1901. The decree of the Subordinate Judge was, there-
fore, reversed and the plaintiff was allowed to recover
Rs. 4,000 minus the sums paid by the defendants.

The defendants appealed to the High Court.

Jaykar, with 1. B. Praclhan,' for the appellants :—

The mortgage-deed in suit, not being properly attested, .

the plaintiff cannot claim to have his money out of the
property and the personal remedy is time-barred. The
learned Assistant Judge also holds that the mortgage
executed in 1887 had not merged in the mortgage in
suit or was kept alive in any way and that the doctrine
of subrogation does not apply to this case. If so the
plaintiff must fail, The suit has been instituted
beyond the time of limitation, even if it be assumed
that the plaintiff can fall back upon the earlier mortgage.

@ P. J. 1896, p. 621. 4 (1896) 20 Mad. 239.
% (1906) 8 Bom. L. R. 501. & (1874) L. R. 2L A. Tat p, 17.
) (1892) 16 Mad. 220." ) (1893) 18 Bom. 86.

’ (" (1911) 35 Bom. 438.
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1220. "P. B. Shingne, for respondents Nos. 1 to 3:—The
Oumomaran  YOWer appellate Court has no doubt remarked -that the
Kansaxvas  doctrine of subrogation does not apply to the facts of

sz%.xu this cage. I submit that this is a case wherein the

IARESE. doctrine of subrogation certainly applics: vide Buitler .
v. Rice® and Tangya Fala v. Trimbal Daga ®. 1f so,
1 can claim to step into the position of the mortgagee in
the first morigage.

The guit to obtain relief on this footing is in lime as
held by the lower appellate Court. At any rate, a
decree should be passed against the defendant No. 1
having régard to the written statement filed by him.

MacrEoD, C.J. :—The plaintiff sued to recover the
sum of Rs. 3,553-11-0 and costs with future interest by
sale of the mortgaged property. ‘

The mortgage is dated 30th of November 1902. It is
common ground that the mortgage deed was not pro-
perly attested and therefore the suit on the mortgage
must fail. The plaint was allowed to be amended so ag
to enable the plaintiffs to ask the Court to declare that
they were entitled to subrogate and fall back upon the
previous deed of the 29th December 1887 and that the
claim on that deed was mnot time-barred as it was
acknowledged in the deed of 1902, the Safe-khat of
22nd August 1901 and also the Vaswl mentioned in the
plaint. ’

The facts of the case are simple. In 1887, the mort-
gage of the plaint property was executed in favour of
four brothers. In 1901, the four brothers partitioned
and they were paid off on the day that the last payment
was made on account of the mortgage. Ganesh, the son
of one of the mortgagees, agreed to pay the mortgagor
Rs. 4,000, and we may take it as admitted ithat Goanesh
paid Rs. 4,000 to enable the mortgagor to pay what was

A[1910] 2 CL..277. @(1916) 40 Bow. 646.
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required to make the last payment on account of the
mortgage of 1887. No doubt it was intended that
Ganesh should get a mortgage of the property to secure
the repayment of the Rs. 4,000 and the parties thought
that they had executed a deed of mortgage for that
amount in November 1902. That mortgage not having
been exccuted in accordance with law must be ruled
out of consideration altogether.

Then the guestion arises, what is the position of the
plaintiff who had, on the 22nd August 1901, advanced
the sum of Rx. 4,000 to enable the mortgagor to pay off
the mortgage on the understanding that a further
mortgage would be executed by the mortgagor., I do
not think that there will be the slightest doubt that
though Ganesh had no legal title to the plaint property
he had a right to get & mortgage or to he placed in the
same position as the previous mortgagee, and thatright
would be recognized if he came to a Counrt of Equity.

It may be said that in India there is no distinetion

between law and equity, but that makes no difference’

on a guestion of this kind, except that it only necessi-

tates a little change in phraseology, and it may be said’
8 8y y

that Ganesh had no right in law to be considered as
having any interest in this property until he came.to a
Court of law which administers doctrines of equity
to have his vight established. That makes little
difference where it can be said that CGtanesh can ask the
Court for a declaration that he is entitled to a charge
on the property to the extent of the money advanced,

or that he is entitled to be put in the same position as’

the mortgagees who have been paid off with his money.
We have been referred to the case of Butlgr v. RiceW
where WarrmotOn J. at page %82 says:—“The statement,
of claim proceeds on the well-known equitable doctrine

that if a stranger pays off a mortgage on an esta.te he,

) [191(»]2011 277.

1620.

CHUOPALAL
I ATHANDAS
FIsHNT
{AANESH,




1920.

CHHOTALAL

KARSANDAS
2.
Visunv
Gaxrsn,

602 INDIAN LAW REPORTS. [VOL. XLV,

presumably does not intend to discharge that mortgage,
but to keep it alive for his own benefit. The statement
of claim asks for a declaration that the plaintiff is
entitled to a charge on the Manor Road property for
£ 450 and interest....” And again at page 285 : “ The

plaintiff did not know that there wasg any other pro-

perty ; he intended to keep alive the security on
the Manor Road property, and that intention was not
affected by the fact that the bank also held another
security. He is entitled to a declaration that he has a
right to a charge on the Manor Road property for
£ 450 and interest at 5 per cent., that being the rate of
interest charged by the bank, and to have his security
enforeced by the usual foxeclosu] e ;uddment in the case
of an equitable mortgage.’ :

Now thereisno doubt thatithe payment in 1901 creat-
ed a gset of circumstances which enabled the person
who paid the money to establish his right to -a charge.
But with regard to the property sold, the mere pay-
ment would not give the person who paid it any right
against the property either to go into possession or to
sell it. It would only give him a right to agk the Court
to come to his assistance, on the ground that the facts
which he relied upon created a charge. I think, there-
fore, the question of limitation in this case is one of -
primary importance. This is not the case of a party
cdming into Court to enforee a charge by a suit whicl
is provided for by Article 132 of the Indian Limitation
Act, which only velates to a suit brought to enforce
a charge in’ existence and recognised at the date of
the suit.

- I cannot agree with the learned pleader for the res-
pondent when he says that in a snit of this kind it is
not necessary that the plaintiff should ask for a declara-
tion. That declarationihas to be made before the Court
can exercise its jurisdiction over the property in suit.
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QOtherwise the plaintiff can only be considered as. a
simple creditor who has made a payment to his debtor
fora particular puypose.

An equitable mortgagee has a lien or interest in the
property. He has possession, of the title deeds, but
cannot go into possession, and he cannot assert the right
to sell the property unless he comes to a Court and gets

a declaratory decree that he is entitled to a charge on
~ the property. It appears to me that the only Article in
the Indian Limitation Act which can apply to a suit of
this nature is Avticle 120. Therefore the plaintiff is
barred unless he filed his suit within six years of thepay-
ment of the Rs. 4,000, Even if theperiod is twelve years,
the plaintiff would be no better off, because the suit was
filed in 1914. I think the trial Judge has taken the
right view when he says at paragraph 29 of the judg-
ment:—“The question thus arises whether the
plaintiff’s claim on the lien thus created by law is in
time. The charge was created on the date of payment,
29nd or 23rd Aungust 1901. The suit is filed on 19th

November 1914 and thus the point is, if there are ack-

nowledgments of such part payments or payments of
interest as would extend the period of limitation.
Payments are not relied upon.”

Thus it is found that there was nothing atter the 23rd
Angust 1901 which would starvt a new period of limita-
tion running. The plaintiffs’ claim is, therefore, barred
by limitation. The result is that the appeal is allowed
and the snit dismissed. ‘There will be no order as to
costs. : '

BPecree reversed.
- J G R
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