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be held to have conclusively determmecl the right to 
possession at that date. As it was made less than 
twelve years before the filing of the suit plaintiff who 
claims thPongh the aiiction-pnrchaser is entitled to 
succeed..

On these grounds I agree with the orders proposed.
Decree reversed.

R . R .

APPELLATE CIVIL.

1920.

Before Sir Norman Macleod, Kt., Chief Justicê  and Mr. Justice Farocett.

MABTAND MAHADEV DXJNAKHE ( original  D ei ê n d a n t), A ppellan t  
-y. DHONDO MOUESHWAE DXJNAKHE and  anotheu  ( original  

Avgust 11. P laik tiffs) ,  R espondents'%

Indimi Limitation Act (IX  of 1908)^ Seliediile I, Article 96—-MistaJce— Dis- 
covertj of mistaJce when first Court's decree 2uas jmssed— — Dismissal 
of appeal— Time begins to run from the date of the first Court's decree.’

In 1903, plaintiff No. 2 obtained a decree for partition against the defendant, 
his father and plaintiff No, 1. 3n execution of that decree a compromise was 
effected between the parties and certain, properties, inclnding a mortgage-debt 
due to the family, were allotted to plaintiffs Nos. 1 and 2- The ĵlaintiffH 
sued the mortgagors in 1910 to recover the mortgage amount but the snit was 
dismissed as it was held that the consideration for the mortgage had been 
paid ofl'. The decree of the trial Court was passed in 1912. The plaintiffs 
appealed but the appeal was dismissed on the 11th July 1914. On the 
28th June 1917, the plaintiffs sued to recover from the defendant their share 
of the loss. The Subordinate Judge found that it was a caso of mutual 
mistake under which all the parties considered that the mortgage' was a 
perfectly good asset and therefore held the defendant liable to contribute to 
the loss. On appeal to the High Court, it was contended that the suit was 
barred by limitation,

Seld, that the suit was barred uiider Article 96 of the Limitation Act as 
the discovery of the mistake, dated not later than the first Court’s decree which 
was passed in 1912 and time began to ran against the plaintiff from that date

 ̂ First Appeal No. 266 of 1918.
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Under Iiidiiiu law an original cloeree ].< luit suspended by presentation of an 
appeal nor if! its operation i!il.ernipted where the decree on' a|>pealis one of 
dit̂ niissal.

Fiest apj3eal ag-aiiisi tlie decisioii of Y. V, Pataskar, 
Additional First (JIas« >Siibordiiiate Judge at Poona in 
Suit No. 282 of 1917.

Suit to recover a snni ol; mojiey,

Moro and Maliade\' were tlie sons of IN'aro. Plaintiffs 
were the sons of Moro and defendant was blie son of 
Maliadev. Tliej  ̂ were, all members of a joint Hindu 
family.

In 1903, plaint ill: No. 2 filed a Suit No. 24-1 of 190S 
against the defendant, father and plaintill: No. 1 
for partition and obtained a decree for partition on the 
.5tli June 1905. In execution of that decree, a coBipro- 
mise was effected between plaintiffs Nos. 1 and. 2 and 
the defendant and in pursuance of that compromise 
certain proj)erties including a mortgage for Rs. 3,000, 
dated the 12th December 1895 and executed by one 
Klianderao AmritrMo Naik Jagtap in favoiii* of Naro, 
AYcre allotted to plaintiff’s share.

In 1910, the plaintiffs brought a Suit No, 378 o f  1920 
against the mortgagor’s heirs for the recovery of 
Rs. 5,632 due on the mortgage. The suit was dismissed 
on the ground tliat the mortgage was satisfied. The 
decree of the trial Court was passed in 1912. Against 
this decree, the x‘>laintill's a]3pealed to the High Court, 
but the appeal was dismissed on the 1st July 1914.

On the 28th June 1917, the plaintiiSs filed the present 
suit to recover Es. 9,000 from the defendant as coinpen« 
sation for the loss they sustained alleging that there
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1D20. hfid been fraud when the partition was efEecfcecl, and 
that the defendant knew perfectly well that the mort­
gage was paid off.

The defendant contended, inter alia, that he had no 
knowledge of any of the family dealings and never 
represented to the plaintiffs that the sum dne finder 
Jagtap’s mortgage was recoverable; that from the 
other secnri-ties taken by the i:)iaiiitifi[;s they had 
recovered far more than the expected sums and that 
the defendant was not liable for the loss the i)lainti:ffs 
suffered in respect of Jagtap’s mortgage.

The Subordinate Judge held that the evidence 
sh'owed that there had been no fraud, that it was 
purely a .mutual mistake under which all the parties 
considered the mortgage of 1895 as a perfectly good 
asset and that the amount apparently due on it could 
be recovered from the mortgagor. On the authority of 
Davloba v. Rayagavda^\ he held that the defendant 
was liable to contribute to the loss to the extent of one- 
half and passed a decree in favour of the plaintiffs for 
Ks. 3,d39. ■ '

The defendant appealed to the Higli Court.
6%’ Thomas Strangman^ Advocate-General, witJr 

D. O. VirPcar\ for the api3ellant;—Fraud is not proved. 
The lower Court finds that the parties were under a 
mutual mistake. Article 96 of the Indian Limitation 
Act governs the case. The plaintiffs must have known 
the mistake when the document was filed. But in any 
case the mistake became known to the plaintiff on the 
day the first Court in the previous suit held that the 
mortgage had been paid off. The plaintiff took the risk 
of limitation in appealing to the High Court and not 
suing the defendant in time. The principle laid down

w (1883) P. J. 227.
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by the Privy Council in Hiikumchand v. Pirtlvichand^^ 
is applicable. Bassu K nar  v. Dhum BlngW'  ̂ can be 
distinguished on the ground that there the High Court 
reversed tiie decree of the lower Court and it was only 
then that the cause of action accrued. Even after the 
High Court dismissed the appeal the plaintiffs still had 
considerable time in which to file the suit.

NadJcarni, with. P,B. Blmigne^ for the respondents:— 
Plaintiff’s suit is in substance a suit for re-opening the 
partition or re-ad]ustment of rights of co-parceners 
inter sê  This right in plaintiff’s favour arises under 
express texts of Hindu law and is also recogni>sed by 
our decisions in Davloha v. Maijagcwdâ '̂̂  and MariiU 
v. Property in the hands of defendant against
which ' the iDlaintifE would be entitled to proceed is 
immoveable property. Prima facle^ therefore, Arti­
cle 144 would apply. If, however, the suit is to be 
treated as a suit for restitution or re-adjiistnient of 
rights of co-j)arceners on payment to the x:>laintiii" of a 
sum which the Court might deem just the proper 
Article would be Article 120. Plaintiif did not rest liis 
cause of action on mistake though the Court might give 
him appropriate relief on the ground of mistake. The 
Privy Council case {Hiikumchand v. Pirthicliand)^'^ 
is clearly distinguishable. It i^roceeds purely upon a 
consideration of Article 97 which is concerned with 
“ money paid upon an existing consideration which 
afterwards falls” . There the 'suit was primarily and 
soley for “ money ” alone, not so in the present case. 
Moreover, that Privy Council case is in conflict with 
Bassu Kim r v. Dhum Singlî '̂̂  where Lord Hobhoiise 
remarked: It would be an incovenient state of the law
if it were found necessary for a man to institute a per­
fectly vain litigation under peril of losing Ms pro|>erty

(1918) 21 Bom. L, B. 632 at p. 637, ■ OJ (1883) P. J. 227.
' ‘ (1895) 21 Bom. 333.
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if lie does nob.” Tlie plaintiff was accordingly justified 
in ax3x>ealiiig' to tlie Higli Court from the first Court’s 
decision. The only course open to the plaintiff after the 
decision of the High Court was to sue the defendant. 
Time therefore ran from the degision of the High Court 
decree, when all remedies were exhausted and no other 
course was open to the j)laintifE. Ai^peal is a continu­
ation of a suit. As soon as an appeal is filed tlie 
appeal Court becomes seized of the case vvhic]i is 
suhjudice again. It is well-known that for purposes o f 
res judicata and limitation for execution of decrees, 
the appellate Court’s decree alone must be looked at.. 
The Madras High Court lias held in Jlajagoxmlan v. 
Somasimdara Tha‘mhiran^^\ relying on Bassu K'uar 
V. Dlmni SingJî '̂̂ , that time begins to run from the date 
of the aiipellate Court's decree althoogh the decree is- 
one of dismissal of aj>peal. In view of Bassii Kiia-r' ŝ 
casê ®̂  there is no difference between a decree of dismis» 
sal of appeal and a decree of reversal. The case of 
Rajagopalan v. Somasundara Than'biran^^  ̂ has been 
followed by the Madras High Court in several subse-

■ eluent cases. Of the two Privy Council cases Bassu- 
V. Dlmm SingÛ '̂  should be followed as being in 

consonance with equity. Plaintiff’s suit is within time 
from the decree of the High Court in appeal.

Macleod, C, J .:—The i^laintlft's sued to obtain an 
order against the defendant enjoining- Iiim, to make 
good the plaintiEs’ share by payment to plaintifrs of 
Rs. 9,000 and interest thereon after date of suit 
and costs. Plaintiff No. 2 filed Suit No. 241 of 190̂ > 
against the defendant, his father and i}lainjtifl: No. 1 for 
partition and obtained a decree for partition in the 
Poona Court on the 15tli of June 1905, Plaintifl: No, 2' 
then filed a Darkliast No. 85 of 1907 for execution of tliat

®  (1907) 30 Mad. 316 at p. 319. ®  (1888) 11 Ail. 47 at p. 56-
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decree. A coiii]3roniise A"vas effected between 
iffs Nos. 1 and 2 and tlie defendants. In pnrsiiance of 
tiiat compromise certain properties were allotted to 
plaintiifs Nos. 1 and 2 including a mortgage, dated 12tli 
December 1895 and executed by one Klianderao Amrit- 
rao Naik. Under tlie compromise plaintiffs Nos. 1 and
2 got a riglit to recover Hs. 3,000 including principal 
and interest on tliat mortgage. The plaintiffs sued the 
mortgagor in Suit No. S78 of 1910 but it was lield that 
the consideration for the mortgage had been paid off so 
plaintiffs’ suit was dismissed with costs. The plaint­
iffs apx^ealed to the High Court. The High Court 
dismissed the appeal on the 1st of July 1914, The' 
decree of the lower Court was in 1912. Plaintiffs- 
alleged that there had been fraud when the partition 
was effected, and that the defendant knew perfectly 
well that this mortgage had been paid off. However in 
the trial Court it was iiroA êd to the satisfaction of the 
Judge that there had been no fraud, that it was |)urely 
a mutual mistake under which all the i>arties consi­
dered this mortgage a x>erfectly good asset and that the 
iiinount apparently due on it could be recovered from 
the mortgagor. On the authoritj^ of Davloha v. Maya- 
gavda^  ̂which was followed in Maruti v, he
held that the defendant was liable to contribute to the 
loss to the extent of one-half and passed a decree in 
favour of the plaintiffs for Es. odd adding to the 
3uortgage debt which the plaintiffs had failed to 
■recover the costs in both Courts in his suit against 
t]ie mortgagor. No question of limitation was raised 
in the low^er Court.
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In first appeal it has been contended that this, suit is 
barred by limitation, It_ must be admitted thali if 
Article yfi does not apply, then accepting the finding

(1883) P. J. 227. «  . (1895), 21, Bom.- 333*
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1920. of tlie Court below tliat there had been no frauds 
Article 120 must apply. But the appellant contends 
the plaintiffs had only three years within which to file 
the suit from the date when the mistake with regard 
to this mortgage became Imown to them. Clearly, 
therefore the cause of action against the defendant was 
that there had been a mistake as regards this particular 
item, which was treated to be a valuable asset belong­
ing to the family property. It was taken as represent­
ing Rs. 3,000 in the partition and it turned out 
unfortunately for the plaintiffs that there was no debt 
at all due to the mortgagor. Therefore^ both parties 
were under a mutual mistake, and j)laintiffs’ right to 
recover from the defendant his share of the loss caused 
by that mistake arises in equity, as has been held 
in the cases referred to above. Plaintiffs are, tlierefore, 
seelving for relief for the loss which they have incurred 
owing to mistake, and it appears to me, therefore, that 
Article 96. of the Indian Limitation Act must aj)i>l3̂ . But 
it is contended that time began to run, not from the date 
when the first Court held that the mortgage had been 
l)aid off, but from the date of the High Court’s decree 
dismissing the appeal. That question was considered 
in a somewhat kindred case by 'the Privy Council in 
Huktimchancl v. PlrtMehand^^^. In that case the i:)oint 
was, when did time begin to run in a suit under 
Article 97. The money was paid upon an existing 
consideration which afterwards failed, and time began 
to run from the date of the failure. The same point 
was taken as was taken in tliis case. Their Lordships 
said at page 637 : "as between these two decrees, that is 
to say, the decree of the first Court and the decree of 
the appellate Court, the view of both the lower Courts 
that the failure of the consideration was at the date of 
the first Court’s decree was correct, for whatever may

® (1018) 21 BOU). L. fl. 032. -



be tlie tlieory, under the Indian law an original decree 
is not suspended by presentation of an apiDeal nor is 
its operation interrai)ted wliere tlie decree on appeal is mauamv 
one of dismissal/' Here tlie jplaintiffs’ suit was dismis- 
sed and they then discovered by tlie decision of the Mouesfwai 
Court that the mortgage had been jDaid off. It was 
open to them of course to appeal and to endeavour to get

• the decision of; the first Court reversed. That would 
have been to their advantage If they succeeded, because 
even if they succeeded in the present case they could 
only recover half the loss. But it seems to me quite 
clear that the di:^covery of the mistake, dated certainly 
fi’om not later than the first Court’s decree and time then 
began to run against the plaintiffs. W e have been 
referred to the case of Bassu K uar  v. DJium Singh^^K 
But there the High Court reversed the decree of the 
lower Court and it was only when that occurred that 
the cause of action arose. It appears to me, t'herefore, 
we must take it that time - began to run against the 
plaintiffs in 1912 and that this suit to recover-from the 
defendant his share of the loss must be barred under 
Article 96. Tliere is no hardship in the case, because 
even after the J-Iigh Court, dismissed the api^eal in 1914, 
the plaintiffs still had a considerable time in which to 
file this suit.

The appeal, therefore, I think, must be allowed and 
the plaintiffs’ suit dismissed.

As this i^oint was not liaken in the Court below we 
make no order a;=5 to costs.

The cross-objections are dismissed with costs.
Decree reversed.

J. G. E.
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