
MnRPiiY
V.  '

1&20.*' in tlie Army, and in tlie Army during the period of 
the war. The residence here in Bombay was substan
tially loDger than that in Mr* Justice Fletcher’s case.. 

liirEi-HY. I think that on the whole I may hold that there
was a sufficient residence here within the meaning of 
the Act to found the necessary jurisdiction on.

In saying- that I have not overlooked the case of 
Arthur Flowers v. Minnie Flowern '̂  ̂ ; bufc there, as 
appears at page 205, there was a temporary sojourn for 
a day or two. Similarly, [I think, the case of Nusser~> 
wanjee Wadia v. Ehonora W adia^  is distinguishable  ̂
That was a case under an earlier section of the Act as to 
residence. But here both the parties were within the 
jurisdiction when the petitioii was served on the 
respondent. I think, therefore, so far as the question 
of jurisdiction, is, ..concerned, the case.ls in ord^r.-

[H is Lordship then dealt with the merits of the 
case and passed a decree nisi for the dissolution of tlie 
marriage. Liberty to petitioner to apply in chambers 
for alimony. Costs as between attorney and client.]

Solicitors for the petitioner-: Messrs. Litile 4- Co.

G. G. N. ■

W (1910) 'as All. 203 at p. 205. «  (1913) B8 Boro. 126 at p. 14^.
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INSOLVENOY JURISDICTION.

\B efon  S ir  N m w a ji M adeo^, K t . ,  C hief Justice, and M r. JxtsUcc Fawcettr

LAKHM2RAM KEVALEAM BHATT, Appellant and Insolv-Bkt v,
P(X)NAMOHAND PITAMBEE, Respokdekt akd OrroeiNa Cbbpitor*.

Im olveni— Presidency Toicm ’lW lm olvency A c t  ( I I I  o f  190& )— D isch a rge  

granted l y  the Insolvency GouH in Bom hay— O ^o s in g  creditor filin g  suit 

offaimt insolvent after discharge, in  foreign C ouH — Foreign C o n ri d w re e k S

0.;C. J. Ap^al Ko. 2 of 1920. Insolvency Petition Ko. 732 of 1914,^
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eJaim of opposing creditor— Insolvent applying to Court granting discharge 
l^estrain opposing creditor from 2>roceecling with his suit or executing the 
decree—Jtirisdiction of the Insolvency Court to restrain proceedings inforeigti 
Ooiirt— Order of discharge of Insolvency Court in Bombay not hinding on 
foreign Courts in the, absence of reciprocity—Insolvency Court will notrestraifi. 
opposing creditor from talcing proceedings i?i a foreign State if the O^oUil 
Assignee is unable to I'eaovev ijisohenfs property in. that State— EtiuiiabU 
Jurisdiction to (wt in personaiu— Praciice.
On 27th November 1914, the appellant applied for insolvency in Bombay 

nnder the Presidency Towns Insolvency Act, 1909. The respondent was one 
of the oppoaing creditors, and his debt mentioned in the schedule was in 
respect of costs awarded to him by the High Court in a Buit filed agaiiist liiui 
by the appellant. On 1st October 1918, the insolvency proceedings ter mi- 
Stated and the appellant wa.s granted his discharge. ’Thereafter, the respondent 
«iied the appellant for the tunonnt of his debt in the Court of Sirohi 
State and obtained a decree for Ks. 2,834-4-0. The appellant, thereupon, 
look out a rule iu the Insolvency Court at Bombay calling upon the respondent 
to show cause why he should not be restrained from proceeding in the suit 
tiled against the appellant iu the. Sirohi Court and from executing the decree 
ill the said suit. The roBpondent contended that the appellant had property 
in the Sirohi State, which the State refused to hand over to the Official Assignee 
iu Bombay and that under secfiou 4:3 uf the Presidency Towns Insolvency 
Act the Court had uy juris-.dictii>u to re.strain the respondent from taking 
proceedings in the Sirohi State to recover hi.s del)t from tlit* iuHolvent’tf 
prijperfcy. The trial Court dfschurgod the rule on the respandeut uudertaking 
not to arrest the insolvent per«outUJy and to give uotico to utlicr creditors 
mentioned in the schedule of any property or money recei\’cd iu execution of 
ihe decree to enable them to claim rateable distribution. On appeal,

Held, confirming the order of the trial Com't, (1) that though au order of 
discharge granted by the Insolvency Court, in Bombay would be recognised 
by all Courts in the British Empire, still there would be iio obligation on 
Courts outside British India to recoguisc the order of discliarge as u complete 
release from debts mentioned in the urder ;

(3) that if the appellaut insolvent had assets in the Sirohi State which the 
Otlicial Assignee was unable to get hold of, the respondent ought not to he 
re-strained from taking proceedings iu that State to recover lus debt h'om any 
property of the iiaaolvent situate' in that State.

 ̂ Equitable jurisdiction of the Court to restrain a party before ife from 
prcieeeding in an action in a foi-eign Court, diacuseed.

P|!R Macleox) C. J. ;— It would he contrary ta all' ideuw o£ equity 'that a 
party , trading and incurring debts in Bombay, aiid haviug j)roperty in 
foreigii territory which the Official Assignee could nOt' ^et hold of, should 
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1920. able to completely get rid of all his lialdlities as regards liis creditor ĵ^nside 
British India, and then proceed to enjoy liis property outside British India, 
free from all those liabilities:

Venecliand v. Lahkmlchand MarielccMnd̂ ŷ and Carron Iron Company \% 
Maclaren referred to.

SOLVENCY PROCEEDINaS.

A p p e a l , from tlie order of Kajiji J. discharging rule 
nisi obtained by an insolvent‘ against an opposing 
creditor to show cause why he should not be restrained 
from proceeding with a suit filed by him In a foreign 
Court against the insolvent and from executing the 
decree in the said suit.

The appellant, an insolvent, had filed his petition in 
Bombay under the Presidency Towns Insolvency Act 
on 27th November 1914.

The respondent was one of the opposing creditors 
and his debt .was in respect of costs awarded to 
him by the High Court in Suit No. 585 of 1911, filed 
by the appellant again&fc him. This debt was men
tioned by the appellant in the schedule to his petition.

After some interlocutory proceedings, the appellant 
was granted his discharge on 1st October 1918.

Subsequently, on 26 th March 1919, the resiDondent 
filed a suit against the appellant in the Court of Sirohi 
State to recover Rs. 2,831-1-0 being the amount of costs 
it warded to him by the High Court in Suit No. 585 of 
1911. The Sirohi Court decreed the claim on 8th July
1919, observing in the course of its judgment:—

“ It is dear from the praceedinga pcnused tluit the partieS are residents of 
Hathal in the Sirohi State. Only their business is in Boinhay. No evidence 
has been produced on behalf of the defendant against the decree obtained by 
tiie plaiutilf from the Bombay High Court ; that being so, this Court also 

■ confii'iiis the decree. , ,
The.defendant pleads that lie has been adjudged insolvent by the Bombay 

High Court aud that (the claim under) the decree should therefore be dis 
laissed. Of com-se, the defendant is right in pleading this excuse, but this 

W (1L19) 44 Bom. 2 7 l ( 1865) 5 h . L. C. 416.
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insolvency can be taken into consideration only as far as Bombay is con
cerned because it (i. e., the certificate) malces no mention that there is no 
property belonging to the defendant in this State, and the same can have no 
effect on dealings connected with this State, because the defendant has got 
goods, land, &c., here. Well, then, how can the Court consider him -
au insolvent in the SiroM State ? Besides, no good reason or evidence against 
this has been shown or produced on behalf of the defendant to enable the 
Court to believe his story to be correct. The insolvency cannot therefore 

.affect tlie defendant liere, and we think the plainti^ is entitled to recover the 
.amount of his decree/’

Thereafter, tlie appellant obtained a rule nisi calling 
iipon the resiDondent to show cause why he should not 
be restrained by an order and injunction from proceed
ing with the suit filed by him in the Sirohi Court and 
from xDroceeding with the execution of the decree 
X3assed in the said suit. T h e . main ground upon 
which the appellant relied in support of the rule was 
that the discharge granted by the Insolvency Court at 
Bombay operated as a complete release of all debts 
mentioned in the schedule and that the Sirohi Court 
(though a foreign Court) had no jurisdiction even to 
entertain the suit filed against him by the respondent 
wlio was one of the op|>osing creditors.

The respondent contended that, in the events that 
had hai^pened, the Insolvency Court had no jurisdic
tion to restrain him from continuing the proceedings in 
the Sirohi Court against the appellant. Paras. 6 and 
7 of the respondent’s affidavit set forth the reasons in 
support of his contention and were as follows —■

6. In Apiil 1918, the Official Assignee wrote to the Sirohi State asking the 
•State to take possession on his behalf of the insolvent’s houses, cattle and 
outstandings at Hathal. The Musahib Ala of the State wrote hack to the 
■Official Assignee on the 24th June 1918, that as the Sirohi State had-not till 
then entered into any arrangement of reciprocity to accept the proceedings of 
British Courts under the Insolvency Act he was unable to comply with their 
request. Thereupon the Official Assignee sold off by public auction in 
Bombay the insolvent’s right, title and interest in the sa‘d property" at 
Hathal and the same was purchased by the jspposing creditor. Before the
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1920. sale took place Messrs, Surajmal & Co. wrote several letters to the Official 
Assignee at first on behalf of ttfe iasolvent as the guardian of his son and 
subsequently on behalf, of Bhaga Sadaiwho was put forward as the son’s 
guardian. After the sale took place the Official Assignee several times 
called upon the insolvent to sign the conveyance of his right, title and 
interest in, the Hathal property in favour of the purchasers but he declined ta 
do so. The matter was mentioned to the then Commissioner in Insolvency 
who ordered that a rule should be taken out by the Official Assignee againat th& 
insolvent for contempt of Court. The said rule was however discharged oa 
1st October 1918, and the insol vent was also granted his discharge on that day.

7. As the Slrohl State could not recognise any conveyance of the property 
at Hathal made by the OHicial Assignee alone without the signai'.ure of the 
insolvent, the sale fell through.

Tlie I’Tile came on for hearing before Kajiji J. 
Lordsliip discharged tlie rale on the respondent under
taking not to arrest the insolvent personally and to- 
give notice to the other creditors mentioned in tlie 
sch.ediile of any pi*operty and money received in execu- 
tioRoi tlie decree in order to enable thein. to claim 
rateable distribution.

The appellant appealed.
Bhandarkar, for the appellants
B. J: Wadia, for the respondent,
Maoleod, 0. J.—The ai)pellant in this apjpeal is an 

insolvent who has filed his petition under the Presi
dency Towns Insolvency Act, in Bombay on the 
27tli November 1914. As far as this Courtis concerned, 
the insolvency proceedings caiiie to an end on the 1st of. 
October 1918, when the insolvent got his discharge. 
One of tlie opposing creditors mentioned in the sche
dule, the respondent in this case, has obtained a decree 
£or Rs. in the Court of Sirohi State, in respect
of the debt for costs in Bombay High Court >Suit No. 581 
of 1911. In the insolvency propeedings it had been 
alleged that the insolvent had succeeded as the lieir o f 
Ms brother to certain i^roperty in the Sirohi State, but
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lie was able to prove tliat lie was separate from Ms 
brobiier and tliafc Mb brother’s widow had adopted the 
insolvent’s son. It would appear that the respondent 
still hopos to be able to attach that property. The 
appellant then took out a rule in this Court calling 
upon the respondent to show cause why he should not 
be restrained from proceeding in the suit filed by him 
against the insolvent in Birohi State and from execut
ing the decree passed in the said suit.

The rule was discharged on the 7th of October 1919 
by Mr. Justice Kajiji. The learned Judge in the course 
of his Judgment said :—

“ It ia contended on behalf of the insolvent- that under section 45 o£ the 
Presidency Towns Insolvency Act the discharge amounted to la release and 
therefore there was no debt and no cause of action for the suit in Sirohi 
State. In my opinion section 45 of the Act only applies when a creditor seeks 
to recover property of the insolvent whicli is in British Territory or in 
foreign Country or State if such foreign Gountiy or State will recognise the 
Offiaial Assignee of Bombay and hand over the property belonging to the 
insolvent in order that it may be applied for the benefit of all the creditors 
and he may not be allowed to keep it. But in this case the Sirohi State has 
refused to recognise the Official Assignee and has refused to hand over the 
property as appears fi’om paragraph 6 of the opposing creditor’s affidavit of 
23rd Saptembar 1919, I therefore hold that there is nothing in the Insol
vency Act under these circumstances to prevent a decree-holder from filing a 
suit in a foreign Court and recovering his money from tl]̂ o property of the 
insolvent.”

The opposing creditor undertook not to arrest the 
insolvent personally and to give notice to the other 
creditors m.entioned in the schedule of any property 
and money received in execution bf the decree in order 
to enable them to claim rateable distribution. No 
doubt the point for argument before th§ learned 
Judge was whether the order of discharge is a complete 
release or not from the debts mentioned in the sche
dule. Such an order no doubt would be recognised 
by all Courts in the British Empire, but certainly 
there would be no obligation on Odurts butside British
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1920. India to recognise tlie order of discliarge as a complete 
release from debts mentioned in the order. Tlie real 
question is whether this Court has got jurisdiction to
res train a party from proceeding in an action in a 
foreign country and if it has, on what principle it w ill 
act in considering the question. This matter iS' 
discussed in Venochand v. Lukhtnichand McifieJc- 
cJiand̂ '̂  by Mr, Justice Pratt;—

“ There is no doubt as to the jurisdiction o£ this Oourt to restrain a party 
witliia its jm-isdiction from prosecuting a suit in a foreign Court. The princi
ple on which this jurisdiction is exercised is set forth in the judgment of 
Lord Ci'anworth in the case of CarronIro?i Company v. Madaren^K It is that 
‘ the Court acts i?ipersonam, and will not suffer anyone within its reacli to do 
what is contrary- to its notions of equity, itierely because the act to he done 
may be, in point of locality, beyond ita jurisdiction’.”

Therefore if we think that the action of the opposing’ 
1 creditor in filing the suit in the Sirohi State on the* 
Judgment of the Bombay High Oourt is contrary to our 
notions, of equity, we should certainly restrain him 
from proceeding with that action. Of course that will 
not prevent him from continuing the action in the 
Sirohi State; but if he came within the Jurisdiction of 
this Court, proceedings might be taken against him for 
contempt. Now on the particular facts of this case  ̂
there is nothing as far as I can see which offends our 
notions of equity in the opposing creditor continuing 
his proceedings in the Sirohi State ^against the insol
vent, who had filed his petition to get rid of the obliga
tion to pay the costs decreed against him in the suit 
I have referred to. He had no assets to hand over to  
the Official Assignee and as far as his obligations iix 
British India were concerned, the order of discharge 
freed him from the liability to pay those costs. But if  
he has assets in the Sirohi State, there is no reason 
why the opposing creditor should not be at liberty to

(W (1919)44 Bom. 272 at p. 274.
C3J (1855) 5 H. L. a  416 at pp. 436-4S7.).
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take proceedings in that State in order tliat lie may 
recover Ms debt from any property lie may discover 
Bitnate in that Sfcate. Generally speaking, it would 
certainly be contrary to all ideas of equity that a party 
trading and incurring debts in Bombay, and having 
property in foreign territory, which the Official 
Assignee could not get hold of, should be able to 
completely get rid of all his liabilities as regards his 
creditors inside British India and then proceed to 
enjoy his property outside British India, free from ail 
those liabilities. This case, in my opinion, does not 
come within any of the three classes of cases which 
were referred to in Oarron Iron Company Y, MaclarenP  
in which it would be considered that a party within the 
jurisdiction should be restrained from taking proceed
ings outside the jurisdiction of the Court.

I, therefore, think the appeal fails and it will be 
dismissed with costs.

Solicitors for appellant: Messrs. Khavas ^ Co.
Solicitors for respondent: Messrs. Jamsetji, Rustomfi
Devidas.

Appeal dismissed.
Q. G. K.

«  (1855) 5 H. L. C. 416.
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APPELLATE CIYIL.

Before Sir Norman Macleod, Kt., Chief Justice, and Mv. Justice FawGefL

BIJNDAPPA BASAPPA YEDAL and anotheb (original Defendants), 
Appellants v. BHIMAWA kom BASWANTIAPPA PATIL 
Plaintifb’), Eespondbnt®. *

Hindu Law— Slmdras— lUegiUmate- dav.glit&v— Succession to Tigt moth&r. ’ . ' .
Under Hindu law, the illegitimate ctawgbter of a Sh^dra 

mother in absence of any nearer heir.

® Second Appeal No. 6 of 1920 fe-om prd:6r; /


