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Therefore, apart from the connection between thetwo
eccasions on which the girl is said to have stayed with
the aceused, as regards her going to the accused on the
second occasion, if the facts alleged are proved, I do not
see any insuperable difficulty in the way of the pro-
seeution on the interpretation of the section. On this
ground also there is need for a further inquiry.

1 would, therefore, set aside the order of discharge
and direct a further inquiry into the case by the Chief
Presidency Magistrate or by any Presidency Magistrate
other than Mr. Dastur, whom the Chief Pres1dency
Maglstrate may appoint.

: OBUM?, J. :—I concur.

Order set aside
'Rn Bl
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Bombar y Rent (War Restrictions) Act IT of 1918, sections 3, & und 18— Land-
' lord and tenant—~Forfeiture for riow-payment of 7eni!~—-PVaz'vcr~—Non pay-
ment of rent at  stipulated rate is o continuing breach for every recurring
month~-Right of ve-entry for breach of covenant {o pay rent is an quxiliory
provigion—Tenant paying * standard vent” under the Rent Act cannot be

. ejected in spite of agreement to the contr @ y—Lease for a fized pemo(lmliease
not forfeited.

" In the beginning of 1918, the defendants, in the two suits, respecnvely, weiei

occupying separate portions of a floor of the houselbelonging to the plam‘
and paying Rs. 250 each as nonthly rent, and they offered to take g -]

the gaid premises for thres years from 1st l‘ebruaty 1918 :for a monﬁhly réut :
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of Re. 400 to be paid by each of thern. The offer was accepted by the pleiutiifs,
but the leases were not uctuallj executed till 3rd July 1918. During the
interval, the Bombay Rent (War Restrictions) Act IT of 1918 came into force
on 10th April 1918. The defendants had not paid rent between the date of
the agreemeut and the actual execution of the leases. But, soon after the -
execution of the loases, they sent smounts of rent for five months ending
June 1918 at the rate of Re. 275 2 month which was the standard rent payable

“under the Rent Act.. The plaintiffs received the amounts without prejudice to

their rights and remedies under the leases. Thereafter, the plaintiffs them-
gelves made vut bills at the rate of Bs. 275 & mopth until the end of August
1919.  On 20th September 1919, the plaintiffs’ attorneys informed the
defendants that by their failure to pay the stipulated rent of Rs. 400 they had
commitled a breach of the covenant to pay rent and that the plaintiffs had, .
under the provision in that behalf in the leases, determined the Juases and that
the plaintiffs became eutitled to re-enter upon the premises. No bill was made
out by the plaintills for Svptember 1919, but after soma correspondence gent
for that month was accepted by the plaintiffs in the following month without .
prejudice to their rights and contentions. Rents for October and November
1919 offered by tlie defendants at the standard rate wero refused by the
pleintiffs,  On 12th December 1919, the plaiutiffs sued in ejectment and for
Jumages for wrongful occupation by -the defendants. The defendanis
contended (1) that theré was waiver of forfeiture Ly the phintiffs whe
had accepted vents for several months at the standard rate and(2) that in view
of sections 9 and 12 of the Rent Act the leases conld not be determined by the
plaintiffs if the defendants offered to pay the standard rent preseribed by the
Act, At the trial, it was urged on behalf of the plaiutiffs, that there was
nothing in tha Rant. Act to prevent a tenant from paying the stipulated rent
and preventing the determination; of the lease and that if the tenant did npot
choose to do so the lease was determined, the result being that if the land-lord .
required the premises reagonably and dong jide for his own occupation within -
the meaning of section 9 of the Act, the tenant must either give up the

possession or avaid the forfeiture by complying with the prmmuns of seo-

on 114 of the Transter of Property Act. .

Held, that at the date of the suits against the defendants the plaintiffs could
not be held to have waived their right of forfeiture, inasmuch a8 non-payment
of rent at & stipulated rate month after month being a conhnumg breach the
plaintiffs waiving their nght to forfeit for any particular mouth or months
‘were not precluded from asserting that right for similar breaches in’ ‘subge-
quent months.

Penton v. Barnett (U followed.

® [1898] 1 Q. B. 276.
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ITeld, however, (dismissing the plaintiffs’ suits) that the right of re-cotry on

#ailure to pay the stipulated rent was an auxiliary provision to securs the pay-

" ment of rent, and that the Legislatare having by the Rent Act cut down the

stipulated rent and enacted that the standard rent was the only rent that the

tenant was bound to pay under the Act, the plaintiffs were wot entitled to

determine the lease if the defendants paid the standard rent prescribed by the
Act. . :

Durell v. Gread 8, refarred to.

SuITs in ej jectment.

The plaintiffs were owners ot a bmldmg gitnate at

Bsplanade Road in Bombay. ‘

Prior to 1918, the plaintiffs had, for a number of years,
let to the defendant in each of the two suits a separate
portion of the second floor of their building a,t a
monthly rent of Rs. 230, )

About the baginning of 1918, each of the defendants
in the two suits offered to take a lease in respect of the
premises alveady occupied, from 1st February 1918 for
a term of thres yeurs at a monthly rent of Rs. 400.
- Phe ofar was accepted by the plaintiffs,

The lel,‘s“s wars, howwer nob e\ecuted_ till the 38rd
July 1913, Th= leases, énfer alia, providedas follows:—
It is hareby agresd that in cage the lessee shall be guilty of breach, negleet
or nou-perfonpance of any of the stipulations, restrictions and ag‘reéme‘nts
-gontained hereln and on the part of the lessea to be observed and performed
then and thenceforth and in such cases it shall be lawfal for the lessors upon
the said demised premises or any part thereof in the name of the whole to rew

enter and thiaapoin tha_ said -term hereby granted ghall be dbsulutely
determined "',

The plaiatiffs alleged that atter the execution of the

‘said leases thay called upon each of the defendants in .

the two snits to pay the arrears of rent from February

“to June 1918 ; that on 13th July 1918 the defendants

wrote to the plaintiffs’ solicitors that the plaintiffs
@ (1914) 84 L. J. K. B. 130, '
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were not entitled to claim the rent at the rate
of Rs. 400 per monthon account of the provisions
of the Rent Act; that along with the said letter
each of the defendants sent a cheque for Rs. 1,375
being the amount of standard rent for five months at the
rate of Rs. 275 per month; that the defendants were since
paying the sum of Rs. 275 as standard rent of the said
premises and the last payment received under protest by
the plaintiffs was for the month of September 1919 ; that,
by reason of the non-performance of the covenant to
pay rent at the rate of Rs. 400 per month, the leases had

become determined by wirtue of the proviso in that
behalf contained therein ; that on 20th September 1919
the plaintiffs’ solicitors informed+he defendants accord-~
ingly and required the defendants fo allow the
plaintiffs’ agent to re-enter upon the said premises but

the defendants refused to do so ; and, lastly, that on 25th
September 1919 the plaintiffs by their solicitors’ letter -
called upon the defendants to give vacant and peaceful

possession of tlie premises on or before 1st November
1919, to which the defendants replied that the plaintiffs
were not entitled to eject during the unexpired period

of the leases. The plaintiffs submitted (i) that the said
leases having become forfeited and determined the

defendants thereupdn became at the most monthly
tenants of the plaintiffs, (ii) that such monthly tenancy

had been duly determined, and (iii) that by reasoniofithe
provisions of section 9 of the Bombay Rent (War

‘Restrictions) Act IT of 1918 the plaintiffs had beconie

entitled to recover possession of the pr emises from the
defendants as they required the same reasonably and
bona ﬁde for their own occupation, they having been
obliged to 'quit their office in a building situate in
Church Gate Street which wag acquired by the Bomba; y

h;lummpahty in connectxon with a scheme to widen the |

.-sGhnrch Gate Strcet
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The defendants stated, in their vespective written
statements, that they were in occupation of the said
premises since 19()8'origina11y as sub-tenants until 1911,
when they became tenants of the plaintiffs without any
lease until the end of 1913 when a lease was taken from
the pltuntlﬂ’s which expired by the end of 1916 and
they continued thereafter as tenants of the plaintiffs;
that in November and December 1917 the plaintiffs
wanted . to raise the rents and gave notice to them to
vacate the said premises but that it was ultimately
agreed that each of the defendants should execute a
lease for a term of three years from 1st February 1918
at a monthly rent of Rs. 400 ; that between the date of
the agreement to leage which was arrived at between
the parties and the d'zte of the execution of the leases
which occurred on 3rd July 1918 the Bombay Rent
(War Restrictions) Act came into force; that the
defendants availed themselves of the privileges and
advantages conferred on tenants by the said Act and
pointed out to the plaintiffs that the standard rent for
‘the premises occupied by each of the defendants was
"Rs. 275 per month; that the defendants paid rent
-accordingly ; and that the plaintiffs accepting the
contentions of the defendants made out bills from July
1918 to Se_‘ptembel 1919 at the standard rent of Rs. 275
per month. The defendantsful ther contended (1) that
‘although a notice, dated 25th September 1919, was
served upon them, no demand had been made by the
plaintiffs for rent at Rs. 400 a month, (2) that the
plaintiffs had, from the time the defendants pointed out
‘that the standard rent only wag payable under the Aect,
accepted the same and acted in such a manner as show-
ing an mtentmn of treating the lease a8 subs.ustmg on
that foomng and bad waived the forfeiture (it any),
{3) that by reason of the provigions, of the Bombay Rent
Act the plaintiffs were not entitled to detertine the
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leages and (4) that if it be held that the defendants

‘were each of them bound to pay Rs. 400 a month as.

rent orincura forfeiture by not o doing the defendants
would be immediately entitled under the Act to recover
from the plaintiffs the difference between Rs. 400 and
Rs. 275 which the defendants counter-claimed {1cm the

‘plaintiffs.

Lastly, the defendants denied that the premises were
reasonably and bona fide required by the plaintiffs for
their own use and offered to accommodate the plaintiffs
in their own premises. The defendants also prayed, if
necessary, to be relieved against forfeiture for non-pay-
ment of rent under the provisions of section 114 of the
Transfer of Property Act.

Campbell and M. C. Setalvad, for the plaintiffs.

Strangman, Advocate-General, and Jinnah, for the

‘defendants.

SETALVAD, J:i—The plaintiffs who are merchants and

mill agents doing extensive business have their office

in a building situated in Church Gate Street in the
City of Bombay which building has been acquired by
the Municipality for the purpose of widening the said
Street and the Municipality have asked the plaintiffs
to vacate the said building.  On the correspondence
between the plaintiffs and the Municipality, the situa-.
tionappears to be that the plaintiffs are in their present

-office on sufferance and are under an obligation to

vacate on a fortnight’s notice from the Municipality.
The plaintiffs are owners of a building situated at
Esplanade Road in the City of Bombay. A portion of
the second floor of this building is occupied by the
defendant in Suit No. 3671 of 1919 who is an attorney

~ 'of this Court, for the purposes of his office, and the rest
~of the said floor is occupied by the defendant in



VOL. XIV.] BOMBAY SERIES. 541

8uit No. 3672 of 1919 for the purposes of his College of
Commerce. The defendants have been tenants of the
plaintiffs for many years. In the beginning of the
year 1918, the defendants who were then paying Rs. 250
"each as monthly rent, offered to take a lease  for
three years from the beginning of February 1918, of the
portions of the said premises occupied respectively by
them for a monthly rent of Rs. 400 to be paid by each
of them and thesaid offer was accepted by the plaintiffs.
The leases were, however, not actually executed till the
3rd of July 1918. During the interval, the Bombay
Rent (War Restrictions) Act IT of 1918 came into force
on the 10th of April 1918. The defendants did not pay
any rent between the date of the agreement to lease
and the actual execution of the leases. Although they
had each offered to pay Rs. 400 as the monthly rent and

had induced the plaintiffs to agree to give them a lease -

on that footing, they decided to take advantage of the
provisions of the Rent Actbut kept discreetly quiet from
February to July and did not manifest their intention
to do so, because they evidently apprehended that if the
plaintiffs realised that the defencdants were not going
to pay the rent agreed upon, they might in some way
decline to give the defendants the leases. But soon
after the leases were executed on the 3rd of July and
. they were secure in their tenancy for three years, the
defendants on the 23rd of July 1918 sent to the plaintiffs

the amount of the rent for February to June 1918 .

inclusive calculated at the rate of Rs. 275 in each case,
being the standard rent payable under the Rent Act.
The plaintiffs received the amounts so sent by the
defendants without prejudice . to their rights and
remedies under the respective leases. After that, for
the rent for the months from July 1918 to August 1919,
the plaintiffs themselves made out bills at the rate of
Rs. 275 in each case and on pr_esé.nt.atio_n the same were

1920.
Kasronenax
MAnisHAL

B .
HiB ALATL
DAEYABHAL

KAsTURBHAL
ManBax

Ve
Davaz.



1920,

KASTURBHAY
MANIBHEAT
%
HirALAL
) ATYABHAL

U

TUASTURBHAT
- MaxInHAL

B
Dacar,

542 INDIAN LAW REPORTS. [VOL. XLV.

paid by the defendants. The plaintiffs by their attor-
ney’s letter of 20th September 1919 informed the
defendants that by their failure to pay Rs. 400, the rent
reserved under the leases, they had committed a breach
of their covenant to pay thesaid rent and that the
plaintiffs had, by virtue of the provision in that behalf
in the said leases, determined the said leases and were
therefore entitled to re-enter npon the premises which,
it was stated, they required for their own use and
occupation and called upon the defendants to vacate the
gaid premises. Further correspondence ensued between
the parties, in which the plaintiffs maintained their
right to determine the leages and thedefendants denied
such right. - No bills were made out and presented by
the plaintiffs for the rent for the month of September
1919, but in the course of the correspondence above
referred to, the defendants offered rent atthe rate.of -
Rs. 275 each for September and the same was accepted

by the plaintiffs -without prejudice to their rights and

contentions on the 8th October 1919. Rent for the
months of October and November 1919 was offered by
the defendants at the rate of Rs. 275 but the plaintif

~declined to accept the same, saying that they had

already determined the leases. On the 12th of Decem-
ber 1919, the present suits were filed by the plaintids
praying for possession of the premises and for damages
for wrongfual occupation by the defendants. It appeary
from the above facts, which are undisputed, that the
plaintiffs by their act in making out the rent bills for
the months from July 1918 to August 1919 at the rate of |
‘Rs. 275 per month and accepting the said rent waived
their right to forfeit the leases by reason of non-pay-
ment of the stipulated rent. But that does not preclude
them from treating the non-payment by the defendants.
of the rent for September at the stipulated rate as- a
breach of the covenant of the lease in that behalf as the
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non-paywm :nb of raat at ths stipnlated rate month after
month was a coasinning breach. Their having waived
their right to forfeit onsuch a breach for any particular
month or monshs does not destroy their right to forfeit
on similar besiziss in sabseyaant months.  The rent
for September 1919 at the rate of Rs. 275 was, as already
stated, accepted without prejadice. The r2nt for Octo-
ber and November 1919 tendered by the defendants was
not accepted by the plaintiffs. In para. 5 of the plaint
the fucts about the payment of rent from July 1918 to
September 1919 are set out and in para. 6 it is. stated
that by reason of the failure of the defendants to pay
the stipulated rent the plaintiffs had become entitled to
resenter. Para. 10 refers to the plaintiffs’ letter of the
20th September 1919 determining the leagse and para. 11
says that the lease had become forfeited and determined.
The failure to pay the stipulated rent for October and

ovember 1919 has not been specifically set out in the
plaints but such failare is admitted. And I think it is
open to the plaintiffs to rely on such failure to establish
their claim to determine the lease as claimed in para. 6
of the plaints (Pentfon v. Barnett ™), An application
was made at the hearing by the plaintiffs for leave to
amend the plaint by setting out at the end of para. 5 of

the plaint the failure to pay the stipulated rent for the -
months of October and November 1919. I do not think
in view of the admitted facts of the case it is necessary =

to amend the plaint.  But if T had considered it
necessary I would have allowed the amendment. The
additional facts sought to be pleaded by the proposed
amendment are admitted and do not come as a surprise
on the defendants. It was contended that even if the
plaintiffs are allowed to rely upon the failure by the
defendants to pay the stipulated rent for October and
N ovember 1919, that would not avail them as they had
® [1898]1 Q. B. 276.
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not declared their intention to determine the lease by
reason of such failure, but the presentation of the plaints
is, I think, a conclusive declaration of intention to-
determine the leases (Serjeant v. Nash, Field & Co.m),

But the real and substantial question in these suits
is whether the payment by each of the defendants of
Rs. 275 being the standard rent under the Rent Act
instead of Rs. 400, the stipulated rent, is a breach of the
covenant in the leases to pay the said stipulated rent.
Section 2 of the Act defines the expression “ standard
rent ” and section 8 enacts that when the rent of any
premises has been or is increased above the standard
rent, the excess of the rent payable over the standard
rent shall be irrecoverable, notwithstanding any agree-
ment to the contrary. Section 12 enacts that where
any sum has been paid on account of rent, being a sum-
irrecoverable as aforesaid, such sum shall, under certain -

‘restrictions as to time, be recoverable by the tenant

from the landlord and may be deducted by the tenant
from future rent payable by him. It is true that the
Act does not make the payment by the tenant of the
stipulated rent, being in excess of the standard rent,
illegal and does not purport to affect the contract
between the parties contained in the lease regarding
the right of the lessor to determine the lease on failure
to pay the stipulated rent, although a landlord seeking
possession of the premises on such determination will,
under section 9, be not decreed possession unless he
brings himgelf within the proviso to that section.
There is nothing in the Act to prevent the tenant from
paying the stipulated rent and thus preventing the
determination of the lease. And it is contended that
if he does not choose to do so, he cannot prevent the
determination of the lease but that he can claim only
the limited protectlon that section 9 affords to a tenant
@ [1903] 2°K. B. 304.
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whose tenancy has expired and that, therefore, if the
landlord requires the premises reasonably and bona
fide for his own occupation the tenant, who has failed
to pay the stipulated rent and thereby brought about
the forfeiture of the lease, must give up the premises or
avoid the forfeiture by complying with the provisions
of section 114 of the Transfer of Property Act by pay-
~ ment of the stlpulated rent, interest and costs.  If this

were the correct legal position, it will enable the land-

lord to determine the lease for the failure of the tenant
to pay the excess rent which the Rent Act makes ir-
recoverable and which the tenant is not bound to pay
and thus ultimately compel the tenant to pay the said
excess in order to avoid forfeiture of the lease by avail-
ing himself of the provisions of section 114 of the
Transfer of Property Act ; and it is extremel y doubtful
~whether a tenant under these circumstances paying the
excess rent through the intervention of the Court can
recover it back under section 12 of the Rent Act. This
would wholly defeat the object of the Rent Act, More-
over, it would be open to the tenant to pay to the land-
lord the rent stipulated under the lease and thus fulfl
the covenant to pay that rent and then under section 12
of the Rent Act recover back the excess so paid. Ifit
is open to him to do so,it is difficult tosay that he
commits a breach of the covenant by ‘paying the
standard rent in the first instance. The right of re-
entry on failure to pay the stipulated rent is an auxi-

liary provision to secure the payment of rent (Howard

v. Fanshawe®). The Legislature by the Rent Act has
cut down the stipnlated rent and enacted that the
standard rent is the only rent that the tenant is bound
to pay. When, thereflore, the principal obligation is

thus modified by reducing the stipnlated rent, it is.
difficult to hold that the auxiliary provision to secure

o [1895] 2 Ch. 581 at p. 588.
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the payment of the whole amount of the stipulated rent
is still left unaffected. Inmy opinion this auxiliary
right is, after the passing of the Rent Act, available
anly for the purpose of securing the payment of the
rent which is payable under the law, viz., the stand ard
rent. I am fortified in the view 1 have taken by the
judgment of Scrutton J. in Durell v. Gread™ where
that learned Judge held that the right of re-entry -
consequent on the failure of the temant to pay rent by
reason.of his taking advantage of the provisions of the
Postponement of Payments Act, 1914, was destroyed by
the pos'ponement of the due date of payment of the rent.

Evwven if the plaintiffs’ right to determine the leases
is held 1o be unaffected the defendants are entitled to
be relieved of the forfeiture under section 114 of the
Transter of Property Act .on payment of rent, interest
and costs and that they have offered to do by their
written statement. Butin the view I have taken it is
not necessary for them to invoke in theu‘ favour th«,
provisions of that section.

That being the position, it is not necessary to go into
the question whether the plaintiffs require the premises
bona fide for their own occupation within the meaning
of the proviso to section 9 of the Rent Act. But I think
there is no doubt on the evidence that the premises are
so required by the plaintifls. - T hold that the tenancy
has not been validly terminated and the plaintiffs are

not entitled to eject the defendants. The resultis th‘xt
the suits must be dismissed with costs.

Solicitors for the plaintiffs : Messrs. Edgelow. Gulab-
chand, Wadia & Co. .

Solicitors for the defendants: Messrs. Hiralal,
Thakurdas § Cos S o
- Swits dismissed.

. G. G; N. -
() (1914) 84 L. J. K. B. 130.



