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xintil it was disposed of on the 12tli. of May 1917 was 
within time. In Desaippa v. JDimda'ppa '̂̂  the same 
question came up before Mr. Justice Heaton and my
self, and following the decision of the Privy Coiincil in 
Mungul Pershad Dichit v. Grî 'a K ant Lahiri Choiv- 
dJir7ĵ̂ ’> we decided that if an application be admitted 
and proceedings taken thereunder, .although as a 
matter of fact they would be barred by limitation if an 
application were made for the disposal of the applica
tion on that ground, they provide a new starting xjohit 
for limitation. Following that decision it is clear that 
this Barkhast "was within three years from the preYi- 
ous Darkhasfe. Therefore on that ground the appeal 
fails.

It may be noted that this ciiiestion was never raised 
in the lower Court. The only question argued was 
whether tlie Sangii and Shaliapur Courts were proper 
Courts.

The appeal, therefore^ must be dismissed with costs.
Appeal dismissed.
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Faioceti.

BASVAKT MUSHAPPA HUBLI aw d  a k o t h e b  ( o u iq in a l  D e f e n d a n t s  
Nos. 3  AND 4 ) ,  A p p e l l a n t s  v .  MALLAPPA KALLAPPA HUBLI 
(  OBiaiNAL P l a in t if f s ) ,  E b sp o n d e n t s ''%

Mindu Law— Adoption—'Adoption by unchaste widow— Shudras,

In  the Presidency o£ Bombay, a Shudra widow though unchaste can make 
a valid adoption.

®SecoDd Appeal No, 887 of 1919.
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Sayamalal D u tt v. Saudainini D a s i^ \  and Dnynoba  v. Radhahai^^) 

distinguished.

Second appeal from the decision of F. K. Boyd, 
District Judge of Belgaum, confirming the decree pass
ed by D. R. Norman, Assistant Judge of Belgaimi.

Suit to recover possession of property.
The plaintiff was adopted by Dyamawa, a Shudra 

widow. , He sued to recover i^ossesslon of property 
which belonged to his adoptive father. His claim was 
resisted by Dyamawa and Kallava who were re
spectively the widow and daughther of the adoptive 
father Kallappa, and also by Kallappa’s brother 
Basvanta and Dyamawa’s father Shankareppa. They 
contended that the plaintiff’s adoption was invalid, 
because Dyamawa was at its date unchaste and pregnant.

Dyamawa and Kallawa, defendants Nos. 1 and 2 died 
during the suit.

It was held by the trial Court that the plaintiff’s 
adoption had in fact taken place, and that the un
chastity of Dyamawa at the time did not affect its vali
dity, for among Shudras no ceremonies were-necessary 
to effect an adoption.

This decree was, on ax^peal, confirmed by the- 
District Judge.

Defendants Nos. 3 and 4 appealed to the High Court..
D. JR. Manerikai\ for the appellants :—I submit that 

the plaintiff having been admittedly adopted by Dya
mawa while pregnant through adultery, the adoption 
was invalid in law : see Sayamalal Dutt v. Satidamini

{J. G. Mele referred to the criticism of the case by 
Trevelyan on Hindu law, 2nd edition, p. 132).

But Trevelyan admits on the same page that it is un
settled whether an unchaste widow can adojit. Nô

0> (1870) 5 Beng. L. E. 362. W (1894) P. J. 22.
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•dotibt in the case cited above tlie ground of the deci
sion as loointed oat by the trial Court was lhat the 
widow being in a polluted state or a state of ceremonial 
impurity on account of her unchastity and being there
fore incompetent to perform the necessary religious 
‘Ceremonies, the adoption was held invalid. Now in 
view of the Privy Council decision in Indrom onl 
Choiudhrani v. Beliari Lai M ullich^  and Ttavji 
Vinaijakrav Jaggafinath Shankarsett v. Lakshmibai^ '̂ ,̂ 
that ground is no longer tenable.

In Western India, widows of separated Hindus are 
held competent to ado|)t to their husbands without an 
■express authority from their husbands or without the 
consent of the Sapindas, on the ground of their having 
an implied authority from their deceased husbands. 
But such an implied authority cannot be presumed in 
the case of a widow who has sullied the bed of her late 
husband. It is only a virtuous widow that can be said 
to have the implied authority from her husband. This 
is the ratio decidendi of the case of Dnynoha v. 
Madhahai '̂ .̂ That case is distinguished by Sir Law
rence Jenkins in Lakshmibai v. Sarcisvatihai^^K

[Macleod, C. J. :—Dyamawa had an implied autho
rity at the time of the death of her husband. That 
authority could not be subsequently revoked, the 
husband being dead at the time, when Dyamawa began 
to lead an unchaste life.]

It appears in this case that within two years from- 
the death of her husband, the widow was found 
advanced in pregnancy. So the presumption is that 
she was also unchaste at the time of the death of her 
husband.
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1920. ‘ J. (jr. Mele  ̂ for the resiDoiident, was not called upon.
M a g l e o d , C. J. :—Tlie plaintiff is the adopted son of 

Kallappa having been adopted after his death by his 
widow Dyamawa. He claims the suit property as the 
sole heir of Kallappa. The defendants originally were 
the widow Dyamawa, the minor daughter, Baswant, the " 
brother of Kallapjoa and the natiiral father of Dyamawa. 
The first two died during the suit and it was alleged 
that the lands in suit were in the possession of Baswant 
and the cattle with Shankargowda, the fourth defend
ant. The defendants disputed the adoption. They 
also alleged that if the adoption had actually taken 
place it was invalid, because the widow Dyamawa was 
pregnant and in a polluted state at the time of the 
adoption. The trial Judge found that the adoption 
had taken place and he also held that the unchastity of 
the widow did not invalidate the adoption. The 
defendants relied on the authority of Sayamalal Diitt 
V. Saudamini Dasî '̂  in which an adoption was 
declared void by reason of the unchastifcy of the giver, 
but the ground of that decision was that the widow 
could not perform the necessary religious ceremonies. 
The parties in this case are Shudras and therefore that 
argument does not ai^ply.

In first appeal the only point argued was whether or 
not the plaintiff proved his adoption. The District 
Judge agreed with the decision of the trial. Court that 
the adoption had been proved. It was not argued that 
the adoption having taken place it was invalid on the 
ground of the widow's unchastity, and we are told that 
as the District Judge threatened the defendants with 
X^rosecution for .perjury, that legal argument was drojop- 
ed. However that may be, it has been argued now that 
the UDchastity of the widow invalidated the adoj)tion

(1870; 5 Ben. L. E. 3G2.
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Apparently tlie argument is that if the husband could 
have known in his life-time that his widow would not 
behave properly after his death, he would have ex
pressly revoked the authority to adopt. But in this 
Presidency the widow has implied authority to adopt 
from the date of her husband’s death unless it can be 
shown tliat her husband had either expressly or im
pliedly revoked such authority. Therefore any conduct 
of the widow after the husband’s death cannot affect^ 
the authority which she acquired at the time of his 
death. The facts in the case of Dnynoha ,v. Radha- 

to which we have been referred, were entirely 
different. The widow had been deserted by her 
husband for thirty years on the ground that she had 
misconducted herself and her husband had taken to him
self another wife. It was, therefore, quite open for the 
Court in that case to come to the conclusion that the 
husband had revoked expressly any aufcliorifcy Ms wife 
would otherwise have to adopt after his death. In my 
opinion, therefore, the decision of the Court below was 
right and the appeal must be dismissed with costs.

Appeal dismissed,
R. R.
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