
seems to me that tlie main object of tlie Legislature in 1920.
section 7 is to limit tlie indulgence which is otherwise
given to minors, so that, if there are several minors ta t va

who can claim the benei^t of section 6, that concession
does not extend to cover the whole jjeriod of time up li.w.n,,
to the youngest of the minors becoming a major, but
can only be availed of by the eldest of tliem.

Decree confirmed,
J. Or. E .
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APPELLATE CIVIL.

Be/ore Sir Norman 3Iacleod, Kt., Chief Justice, tmd Mr. Justice Fnwectt.

PriABHTJLINCr APPA KHANCxOUDA D ESAI ( oiucuxM, D etfa’Din t  ), 1920.
A t'pellaxt  y. Q U R U N ATH  R ALAJI K A L K U N D U I axd  otheub (orj,-

GIXAT. PcAIXTlFP.s), RkSPONDEN’TS. _______^

Indian Lhnitalioii Act (IXa/JDOS), Arl/cle 1S2, Ea'plana/hni I I — ''.Proper 
Court ”, iiiterpretatkiji of—K.cecufnm prora^dhujŝ  before Sanr/V Caurts 
are procccd'mgs before '̂proper Co îris ”—InternmliattAappUcat'tov. harrcd hy 
IhnHatian— Snhseq;iie)d appl/(̂ af.i(ni)f if  atadc in time ami vof. ohjrctoil in are 
not harred.

On the lOtli September 1907, a deui’ee was paf̂ serl l>y the ftiaiig'lî Conrt. An 
application was made to that Conrt to execute the decree ; Init it proved 
irifrnctuoiis. On tlie 11th November 1907, a second Darldiast was made to 
that Court ; but it Was transferred to the Sliahapur Court on tkc 14tli ideni.
It resulted in i-ecovery of Ks. 11,412 odd ‘oii the 24tli MareJi 1915. Tim 
third Darkldcast was presented to the Sangli Conrt on the 9th August 1915, 
but it was disposed of on the lOtli Novembe]' of tiie same year. The next 
Darkhast was made to the Bolgaani Court, but it was disposed of on tlie 10th 
May 1917. The present Darkhast, which was filed in the sauio Court .on the 
27th August 1917, was objected to as having’ been barred by Hraitatiou on 
two grounds : (1) the proceedings from November 1Q07 to November 1015 
not being before “ proper Courts ” did not save Kmitation ; (2) the third Bar- 
khast which was filed more than three years after the date of the seepufl 
Darkhast having been barred by limitation, the siibBe(iaeut Darkhast  ̂also 
were similarly barred ;— ■

Ifeld, (overruling the objections) that the proceedings before the Sangli 
Courts operated to save limitation, because those Courts wore “ proper Conrts

® First Appeal No. 272 of 1918,
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1920. within the meaning of Article 182, clause .5, Expliinatioii II of tlie Indian 
Liinitatiou Act, 1908.

Field, further, that as8uuiing that the third Darlchast was barred by limi­
tation, yijt inasmuch as [)roccedings were taken thereunder until the disposal 
of the Darkhant they provided a new starting point for limitation, and 
the; subsequent Darkhasts which were in time and not ohjccted to 
were not affected by the liar of iiniitation.

Nahihhal Vasirhhaiy. Dayahhai A lauIal'hO-)  ̂ distingiiiHhcd.

Deaaqû a v. Dunda2>pa'̂ K followed.

A p p e a l  from tlie decision of S. R. Koppikar, Fir.sfc 
Class Subordinate Judge at Belgaum.

Execution iDroceedings.
■ The decree under execution was passed by the Court 
of the Special Judge at Sangli on the 7th March 1907. 
It was conlirmed by the Administrator at Sangli on the 
18fcli September 1907.

The first Darkhast i>resented to the Sangli Court 
ended on the 25th June 1907 without any result as the 
decree-holder did not pay process fees.

The second Darkhast was made to the same Court on 
the 11th November 1907 ; but it was transferred to the 
Shaliapur Court on the 14th of the same month. It ended 
on the 24th March 1915 after recovery of Rs, 11,412-3-0.

The third Darkhast was filed in the Sangli Court on 
the 9th August 1915 ; but was disposed of on the 10th 
November 1915.

The fourth Darkhast came to be made to the Belgaum 
Court; it was disposed of on the 2Gth May 1917.

The present Darkhast was presented in the same 
Court on the 27th August 1917. It was objected to as 
having been barred by limitation, on the ground that the 
execution proceedings before Sangli and Shahapur Courts 
.did not save limitation as these Courts were not “proper

Cl) (1916) 40 Bom. 504. ®  (1919) 44 Bom. 227.
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Courts ” witliiii the meaning of Article 182, clause (5) 
of the Indian Limitation Act, 1908.

The Court overraled the objectLon and ordered 
execution proceedings to go on, on the following 
grounds —

It is first contended that the period from 1907 to lOLli November 1915 
<luring wliich the esecution pi’oceedings were ponding in the Stingli and 
Shaliapur Courts does not save limitation as those Oourts were not “ proper 
■Courts ” M̂ ithin the meaning of Article 182, clause 6 of the Limitation Act. 
The authorities quoted in support of the contention are I. L. B. 35 Boni. 139 
and I. L. E. 40 Bom. 504. It is pointed out that in tlxe latter case Mr. Justice 
Shah onlj’ assumed, but did not decide, that an application made for the 
•execution of a decree to a Bavoda Court could be treated as an application to a 
proper Court within the meaning of Article 182. It seams to uie, however, that 
the point raised must be considered as settled authoritatively by the latest ruling 
in JanardJian Govlnd v. Narayan Krislinaji, 20 Bom. L. R. 421. It was decided 
in that case tliat an application made to a British Indian Court to transfer its 
<Iecree for execution to a Sangli Court ■was a step-in-aid (if execution within 
the meaning of Article 182. But weightj’- arguments whloh were accepted iri 
fthe judgments show that tlie Courts in Sangli are ou a par with the British 
Indian Courts as “ proper Oourts for the purpose of' limitation under Arti- 
‘Cle 182. Under Explanation II to the same Article proper Court ” means 
■the Court whose duty it is to execute the decreu or order. In the present 
•case the decree to be executed was one passed by the Sangli Court, and the 
execution proceedings which are relied on for the purpose of saving limitation 
were also conducted ia that Court. I do not see by wliat mode of reasoning 
’the Court at Sangli can be considered as Tiot tlie proper Court to exccntc itn 
own decree.

The judgment-debtor appealed to the High Court.
€r. S. Rao, for the appellant;—The present Darkhast 

is time-barred under Article 182, clause (5) of the Limi­
tation Act. The third Darkhast was presented in Sangli 
Court on the 9th August 1915. This was more than 
three years after the presentation of the second Bar- 
khast in that Court on the 11th November 1907. The 
lower Court has held that the disposal of the second 
Darkhast on the 24th March 1915 gave a fresh starting 
point for limitation. I submit that that view is wrong.

VOL. XLY.]
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1920.
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1920. It is the presentation of the Darkhast that saves limi« 
tation and in this case it is not shown that a fresh D ar-' 
khast was presented within three years after the 
I>resentation of the second Darkhast on the 11th Novem­
ber 1907. Thus the presentation of the third Darkhast 
was tharred and consequently even the subsequent 
Darkhast, though presented within three years of the 
preceding Darkhast, was barred by limitation: VitJioha 
Kondiba v. Tefiram Bliavanirmn^^^.

[ J". G. lieU  pointed ont Besaixtpa v. Dxindappa '̂̂ .~\
Secondly, I submit that the period from 1907 to 10th 

November 1915 during which the execution in'oceed- 
ings were pending in Sangli and Shahapur Courts did 
not save limitation as those Courts were not “ j)roper 
Courts ” Avithin the meaning of Article 182, clause 5 of 
the Limitation Act. The word O o n r t i n  the body 
and Schedule of the Limitation Act means the Court in 
British India and not a Court in a ISTative State : Chan- 
malaixi Glieribasdim v. Abdul Yahcib^̂'̂ ; Nc^biljhai 
Vdmrbhai v. DayaWiai

It is no doubt true that under section 44 of the Civil 
Procedure Code, 1908, a decree passed by a Conrt in a 
Native State may be executed in British India as if it 
has been passed by a Court in British India, but that 
does not make a Conrt in a Native State a “ proper 
Court ” within the meaning of the provisions of Limi­
tation Act.

J. G, Bele, for respondents Nos. 1 and 2, not called 
upon.

S. Y. Ahhyankar, for the respondent No. 3.
Maclbod, 0. J . This is a first appeal from the deci­

sion of the learned Subordinate Judge in Dar­
khast No. 321 of 1917. The original suit was decided

«  (1912) 14 Bom. L. E. 264.
^  (1919) 44 Bom. 227.

(1910) 35 Bom. 139.
(1016) 40 Bora. 604*
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and a decree was passed in tlie Sangli Court on tlie 18tli 
of Septem'ber 1907. The first DarMiast presented to the 
Sangli Court ended on tlie 25th of June 1907 without 
any result as the decree-holder failed to pay process 
fees. The second darkhast was filed in the same Court 
o n  the 11th of November 1907 and on the 14th of that 
month that Court transferred the proceedings to the 
Court at Shahapur. The Darkhast ended on the 24th 
of March 1915 after the recovery of Rs. 11,412-3-0. The 
third Darkhast was i)resented in the Sangli Court on 
9th of August 1915. It proved ineffectual and was dis­
posed of on the lOtli of November 1915. The next Dar­
khast was presented in the Belgauin Court (Dar- 

: khast ISTo. 476 of 1915) and was disposed of without 
result on the 26th of May 1917. The Darkhast under 
appeal was presented to the Bel gaum Court on the 27th 
of Aixgu.st 1917.

It was contended that the Darkhast was barred by 
limitation but the Court ordered the Darkhast to pro­
ceed. It is now argued that the period from 1907 to 
the lOth of November 1915 during which the execution 
proceedings were pending in the Sangli and Shahapur. 
Courts does not save limitation as those Courts were not 
proper Courts within the meaning of Article 182, 
clause (5) of the Indian Limitation Act. “ Proper Court*" 
under Article 182, Explanation II, means the Court 
whose duty it is to execute a decree or order. It is 
difficult then to see how it can be said that the Sangli 
and Shahapur Courts were not i^ro^eT Courts within 
the meaning of Article 182. I do not see how the 
Titling cited—Nahibhai VciBirbhai v. Dayahhai 
Amulahh ^̂'̂—would affect the question. That case^only 
decided that when a decree was incapable of execution 
in British Courts owing to its being barred on account 
of the British law of limitation, it made ixo difference

(191G) 40 Bom. 504.
6
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1920 , that a different law was applicable to tlie Courts from, 
whose jarisdlctioii tlie decree liad been transferred for 
execution. Under section 44 of the. Code the Governor- 
General in Oomicil may by notilication in the Gazette 
of India declare that the decrees of any civil or reveniie 
Courts situated in the territory of any Native Prince 
or State in alliance with His Majesty and not establish­
ed or continued by the authority of the Governor- 
General in Council or any class of such decrees may be 
executed in British India as if they had been passed by 
the Courts of British India. Therefore wlien this 
decree was transferred for execution to the Belgaum. 
Court, it had to be treated exactly in the same way as 
if it had been passed by the Court at Belgaum. The 
period occupied by the execution proceedings in the 
Sangli and Shahapur Courts must be treated as if the 
execution proceedings were pending in proper Court s 
within the meaning of Article 182.

Then it was suggested that limitation began from 
the time the second Darkhast was filed in the Sangli 
Oourt, that fresh proceedings had not been instituted, 
within three years of that date, although as a matter of 
fact the Darkhast was continued and money was being 
recovered under it until the 24th of March 1915. If a 
'Darkhast is filed and the Court directs instalments to 
be paid under it and recovers instalments, it cannot be 
that while the instalments are being recovered any far- 
tlier proceedings ai*e necessary : Bapuchand v. M ugut- 
rao^K Assuming that the third Darkha,st presented on 
the 9th of August 1915 would have been held to be 
barred by limi-tation if the point had been taken, 
the point was not taken, and proceedings continued 
under that Darkhast until it was disposed of on the 
10th of November 1915, then the next Darkhast which 
was presented in the Belgaum Court and continued

(1896) 22 Bom. 340.
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xintil it was disposed of on the 12tli. of May 1917 was 
within time. In Desaippa v. JDimda'ppa '̂̂  the same 
question came up before Mr. Justice Heaton and my­
self, and following the decision of the Privy Coiincil in 
Mungul Pershad Dichit v. Grî 'a K ant Lahiri Choiv- 
dJir7ĵ̂ ’> we decided that if an application be admitted 
and proceedings taken thereunder, .although as a 
matter of fact they would be barred by limitation if an 
application were made for the disposal of the applica­
tion on that ground, they provide a new starting xjohit 
for limitation. Following that decision it is clear that 
this Barkhast "was within three years from the preYi- 
ous Darkhasfe. Therefore on that ground the appeal 
fails.

It may be noted that this ciiiestion was never raised 
in the lower Court. The only question argued was 
whether tlie Sangii and Shaliapur Courts were proper 
Courts.

The appeal, therefore^ must be dismissed with costs.
Appeal dismissed.

E. R.

1920.

W (1919) 44 Bom. 227. ' (1881) h. R. 8 1. A. 123.
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APPELLATE CIVIL.

Before Sir Norman MaaUod, Kt., Chief Jmiice, and Mr. Justice 
Faioceti.

BASVAKT MUSHAPPA HUBLI aw d  a k o t h e b  ( o u iq in a l  D e f e n d a n t s  
Nos. 3  AND 4 ) ,  A p p e l l a n t s  v .  MALLAPPA KALLAPPA HUBLI 
(  OBiaiNAL P l a in t if f s ) ,  E b sp o n d e n t s ''%

Mindu Law— Adoption—'Adoption by unchaste widow— Shudras,

In  the Presidency o£ Bombay, a Shudra widow though unchaste can make 
a valid adoption.

®SecoDd Appeal No, 887 of 1919.

1920. 

Jidp 20.


