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' APPELLATE CIVIL.

Befiure Sir Norman Macleod, K., Clief Justice, and My, Justice Fawcett.

BASVANAPPA &in SHIVRUDRAPPA (oriciNaL DEFENDANT), APPELLAXT
o. KRISHNADAS GOVARDHANDAS MADIWALE {oricixan PraiNe-
IFF), RESPONDENT™,

Indian Limitation et (IX of 1808), section 14— Plaini—Returie of plaint
——Procewdings do nut end until the party gets back his plaint—=Suit filed
wit the opening date after vacation—Presentation of plaint into another Court
— Ewvelusion of time—~Caleulation should be\made as if the second Court hac

been closed fur vacation,

When a party is ordered to take back his plaint and present it in the propex
Court, the proceedings do not end until the party gets back bis plaint within
the meaning of Explanation I to section 14 of the Limitation Act, 1908,

The plaintitf sued to recover a sum due on account of dealings with the
Adefendant between 20th May 1913 and 3rd June 1913, The suit was filed in
the Hubli Conrt on the Tth June 1916, the date the Cowrt re-opened after the
vieation and was then in time. On defendant’s pleading that he was an
agrienlrurist, the plaint was ordered on the 15th January 1917 to be returned
forprescutation to the proper Court.  The plaintifftook away the plaiut on the
25th Javeary 1917 aud presented it on the same day in the Haveri Court. Tt
was centended that cven if the period from 7th June 1916 to 25th January
1917 was exclnded, the suit filed in the Haveri Court wonld still Te four days
-t of time as the period which was allowed to be excluded owing to the
Hubli Court being ivlosed for the vacation when the plaint was filed in that
Conrt conld no longer be taken advantage.of, after the order had been made
to take buck the plaint and file it in another Cowrt,

Held, that the euit in the Haveri Court was in thue as the plaintiff was
antitled to take advantage of those days during which the Hulli Court was
ilosed for the vacation, and the calculation should be made in the same wuy
ag if the seconit Court had been closed for the vacation.

dirva Mohidin Rowther v. Nallaperumal Pillai®, not followed.

SECOND appeal against the decision of E. Clements,
Districet Judge of Dharwar, modifying the decree passed
by B. 8. Kembhavi, Subordinate Judge at Haveri.

Suit to recover money.

* Becond Appeal No. 858 of 1919,
. @} (1911) 36 Mad. 131.
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The plaintiff sued to recover a sum of Rs. 866-3-3
alleged to be due on account of cotton dealings with

the defendant between 20th May 1913 and 3rd June
1913.

The suit was originally filed in Hubli Court on the
7th June 1916, the date on which the Court ve-opened
after the vacation.

The defendant then pleaded that he was agriculturist,
This plea was upheld and the ¥Hubli Court directed by
its order dated the 15th January 1917, that the plaint
be returned for presentation to {he proper Court. The
Subordinate Judge returned the plaint on the 23th
January 1917 with an endorsement that it was returned
that day. On the samec dute, the plaintiff presented
the plaint into Haveri Court.

The defendant contended, @ter alic, thal the suit
was barred by:limitation.

The Subordinate Judge held that the suit was barred
by limitation because the plaintifl was not vigilant in
taking back his plaint and thevefore he was not entitled
to have the time between 15th January to 25th Junuary
excluded. The suit was accordingly dismissed.

On appeal, the District Judge held that the plaintiff
was not responsible for the delay in taking away the
plaint ; that the suit was in time when it was enterved
in the Hubli Court and therefore it was in time when
it was presented in the Haveri Court on the 25th Janu-
ary 1917, He, thereforve, reversed the decree and
allowed a part of the plaintifl’s claim.

The defendant appealed to the High Couxt.

Nilkant Atmaram, for the appellant.

S. Y. Abhyankar, for the respondent.

MacLroD, C. J.:—The plaintift filed this suit to
recover a sum of Rs. 866-3-3 alleged to be due on
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account of cotton dealings 'with the defendant between
20th May 1913 and 3rd June 1913. The suit was filed
in the Hubli Court on the 7th June 1516, and admitted-
1y was then within time because the Court opened after
the vacation on the 7th June. The defendant then
pleaded that he was an agriculturist with the result
that the snit had to he filed in another Court, and the
plaint was ordered on the 15th Janunary 1917 to be
veturined for presentation to the proper Court. The
plaintiff actually took away his plaint on the 25th
Jannary and presented it on the same day in the
Haveri Court. Clearly section 14 of the Indian Limi-
tation Act applies and the time taken up in the former
application from the date on which it was iastituted
till the date on which the proceedings therein ended,
had to be excluded. It wagfirst arguedthat the proceed-
ings ended on the 1ith Januvary instead of 25th
January when the plaint was returned. Clearly when
2 purty is ordered fo tuke back his plaint and present
it in the proper Court, the procecdings do not end until
the party gets back his plaint. But then it is vrged,
that if we exclude the period from 7th Juno 1916 to
25th January 1917 and consider whether the wuit filed
in the Haveri Court was within time, the suit in the
Haveri Court will still be four days out of time, the
argument being that the period which wag allowed to
be excluded owing to the Hubli Court being closed for
the vacation when the plaint was filed in that Court
could no longer be ftaken advantage of, after the’order
had been made to take back the plaint and file it in
another Court. Reliance was placed on the case
Mire Mohidin Rowther v. Nallaperumal Pillai®.
With  all due vespect it seems to me that the
result, if that case were followed, would be most in-
equitable. -Beuring in mind that the suit when filed
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in the first Court was in time, and that the time which

was taken up by the proceedings in that Court can be
excluded, it would be a most iextraordinary result that
when the suit was filed in the proper Court, it should
be held to be time-barred. Clearly the plaintiff is
entitled to take advantage of those days during which

- the first Court was closed for the vacation, and the

calculation should be made in the sume way as if the
second Court had been closed for the vacation. In my
opinion, thercfore, the decision of the lower appellate
Court was perfectly correct, and the api)eal must be
dismissed with costs.
Fawcett, J. :—1 agree.
Appeal dismissed.
J. G. R.

APPELLATE CIVIL.

Defore Sir Norman Macleod, Ki., Chicf Justice, and Mr. Justice Fawccett.
DAPU TATYA |JDESAI, »iNoRr, ny s GUarDpIAN RATU TATYA DESAI

AND OTHERS (ORIGINAL PLAINTIFFS), APPELLANTS 2. BALA RAVJI

DESAI (oriciiNaL DEFENDANT), RESFONDENT™.

Indian Limitation Act)(1X of 1908,) section 7—Suit by brothers—Joint Hindu
Jomily—Eldest brother competent to give a walid discharge ag manager of
the family—=Suit by minor brothers barred.

In 1915, three brothers, members of a joint Hindu family, sued to recover
possession of property afler setting aside a sule deed passed by their mother
during their minority on the 28th July 1905, Plaintiffs Nos. 1 and 2 were
minors and plaintiff No. 3 was more than twenty-onc years of age at the date
of the suit. The suit was hefd barred as against plaintiff No. 8, but a question
having arisen whether it was barred as against plaintiffs Nos, 1 and 2 undeér
seetion 7 of the Indian Limitation Act, 1908,

Held, that it was barred as against plaintiffs Nos. 1 and 2 also, inasmuch as
plaintiff No. 8 on his attaining majority became the manager of the joint family

-und as such could give a valid discharge and acquittance of all claims against

the defendants without the concurrence of the minor plaintiffs,

®Second Appeal No. 649 of 1919.



