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APPELLATE CIVIL.

July 16-

Befure Sir Norman Macleod, Kt., Chief Justice, and Mr. JuMice Fawcett.

BASVANAPPA U n  SHIVRUDRAPPA (ORiaiNAL D e fk x d a x t), A p p k lla n t  
0. KRISHNADAS GOVARDHANDAS HADIWALE (o r ig in a l  P la in t ­

i f f ) ,  R espondekt” .

In d ia n  Liuiitation Act (IX  of 190S), section 14— Plaint— Return of plaint 
— ProceuUmjs do not end until the partu gets hack his ;plaint— Sait filed 
on the opening date after vacation— Presentation of plaint into another Court
 Exdimou of time— Calculation should he \made as if the second Court had
heen closed fir  vacation.

When a party is ordered to talce back his plaint and present it in tlie proper 
Court, the proeeediugs do not end until the party gets back his plaint within 
tlie ttieauing of Explanation I to section 14 of the Limitation Act, 1908.

The piaiatill siied to recover a sum due on account of dealings ^̂ t̂h the 
defendant lietweon 20th May 1913 and 3rd Jinie 1913. The suit was;iiled in 
tlic Hubli Cofu-t on the 7th June 1916, the date the Conrt re-opened after the 
vacMion and 'vas then in time. On defendant’s pleading tliat he -vvas an 
agriculturist, the plaint was ordered on the 15th January’ 1917 to be returned 
forpresoutation to the proper Court. The plaintiff took awaythe plaint on the 
,25tli Jaiip.ary 1917 and presented it on the same day in tlie Haveii Court. It 
was contended that even if the period frona 7th June 1916 to 25tii January 
1917 was e.vchided, the Huit filed in the Haveri Court would still lie foin- days 
•jut of time as the period wliieh was allowed to be excluded owing to the 
Hnbli Conrt 1>eing iclosed for the vacation when the plaint was filed in that 
Court (.‘onld no longer be taken advantage.of, after the order had been made 
to take back the plaint and file it in another Court,

Held, that the suit in the Ilaveri Court was in tiuje as the plaiutiif was 
entitled to take advantage of tho.se day.s during which the liiibli Court waa 
•ijlosed for the vacation, and the calculation should be made in the same way 
as if the second Court had been closed for the vacation.

Mira Mohidin Rowther v. Nallaperuinal Pillai^\ not followed.

Se c o n d  appeal against tlie decision of E. Clements, 
District Judge of Dliarwar, modifying the decree passed 
by B. S. Kembliavi, Subordinate Judge at Haveri.

;Suit to recover money.

Second Appeal No. 858 of 1919,
(1911) 36 Mad. 131.



B a sv a n a 'pi-a
V .

1920. The plaintiff sued to recover a sum of Rs. 866-3-3.
alleged to be due on account of cotton dealings witli 
tlie defendant between 20tli May 1913 and 3rd June

KlilSITKADAP. 1 9 1 3

Tlie suit was=i originally fded in Hubli Court on tlie 
7tli June 1916, the date on which the Court re-opened 
after the vacation.

The defendant then pleaded that lie was agriculturist.. 
This plea was uiDheld and the Hubli Court directed by 
its order dated the 15th January 1917, that the plaint 
be returned for presentation to tlie iiroper Court. The 
Subordinate Judge returned the plaint on tlie 25tli. 
January 1917 witli an endorsement that it was returned 
that day. On tlie same date, tlie x̂ laintviiT iiresented 
the plaint into Haveri Coui't.

The defendant contended, infer alia, that the suit 
was barred by’dimitatlon.

The Subordinate Judge held that the suit was barred 
by limitation because the plaintiff was not vigilant in 
taking back his plain.t and therefore he was not entitled 
to have the time between 15th January to 25th January 
excluded. The suit was accordingly dismissed.

On ai>peal, the District Judge held tliat the i:)laintifl[' 
was not responsible for the delay in taking away the- 
plaint; that the suit was in time when it was entered 
in the Hubli Court and therefore it was in time when 
it ŵ as x>resented in the Haveri Court on the 25th Janu­
ary 1917, He, therefore, reversed the decree and 
allowed a part of the plaintiff’s claim.

The defendant appealed to the High Court.
Nilkant Atmarmn^ for the appellant.
S. Y. Ahhyankar^ for the respondent.
M a c l e o d , C. J. :—The plaintiff filed this suit to 

recover a sum of Rs. 866-3-3 alleged to be due on
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a c c o u iit  of c o tto ii  d e a lin g s  ^w itli t l ie  d e fe n d a n t  b e tw e e n  
2 0 til M ay  1^13 a n d  3 rd  J u n e  1913. T h e  s n i t  w a s  f ile d  
i n  tlie  H u b l i  C o u rt on  t l ie  7 tli J i in e  1916, a n d  a d m i t te d -  y.
l y  w a s  th e n  w 4 tliin  t im e  b e c a u se  th e  C o u rt o p e n e d  a f te r  
t lie  A^acation on  th e  7 tli J im e . T h e  d e fe n d a n t  t h e n  
p le a d e d  th a t  h e  w^as a n  a g r i c n l t n r i s t  w i t h  th e  r e s u l t  
t h a t  th e  siiifc h a d  to  h e  f ile d  i n  a n o th e r  C o u r t, a n d  th e  
p l a in t  w a s  o rd e re d  o n  th e  1 5 tli J a n u a r y  1917 to  b e  
r e tn r j ie d  fo r  p r e s e n ta t io n  to  t h e  p r o p e r  C o u r t . T h e  
p la in t i i r  a c tu a l ly  to o k  a w a y  h is  i3 la in t o n  th e  2 5 th  
J a n n a r j?  a n d  i ) r e s e n te d  it-  o n  th e  sam e  d a y  In  th e  
H a v e r i  C o u rt. C le a r ly  s e c t io n  14 of th e  I n d ia n  L iim i- 
t a t io n  A c t apx^lies a n d  th e  t im e  t a k e n  U]p in  t h e  fo rm e r  
a p p lic a t io n  f ro m  th e  d a te  on  'w hich, i t  w a s  i n s t i t u t e d  
t i l l  th e  d a te  o n  w h ic h  th e  p ro c e e d in g s  t l i e r e in  e n d e d , 
h a d  to  b e  e x c lu d e d . I t  w^as f i r s t  a rg u e d  th a t  t h e  p r o c e e d ­
in g s  e n d e d  on  th e  1 5 th  J a n u a r y  in s te a d  of 25 tli 
J a n u a r j^  w h e n  th e  p l a in t  w a s  r e tu r n e d .  C le a r ly  w h e n  
a  p a r ty  is  oj*dered to  ta lre  b a c k  h is  p la in t  a n d  p r e s e n t  
i t  in  th e  p ro p e r  C o u rt, th e  p ro c e e d in g s  do  n o t  e n d  u n t i l  
t h e  p a r ty  g e ts  b a c k  h is  i ) la in t . B u t  th e n  i t  is  urged, 
t h a t  if  w e e x c lu d e  th e  p e r io d  f ro m  7 tli Ju n e ; 1916 to  
25tli J a n u a r y  1917 a n d  c o n s id e r  w d ie th e r  t lie  s u i t  f i le d  
i n  tlie  H a v e r i  C o u rt w a s  w i t h in  t im e , th e  s u i t  i n  t lie  
H a v e r i  C o u r t w il l  sfcill h e  fo u r  d a y s  o u t  o f t im e , th e  
argum enfc b e in g  th a t  th e  jperiod  w h ic h  w a s  a l lo w e d  to  
b e  e x c lu d e d  o w in g  to  t h e  H u b l i  C o u r t  b e in g  c lo s e d  fo r  
th e  A^acation w h e n  th e  p la in t  w a s  f ile d  in  t h a t  C o u r t  
c o u ld  n o  lo n g e r  be  f ta k e n  adA^antage of, a f te r  t h e :order 
h a d  b e e n  m a d e  to  ta k e  b a c k  th e  p l a i n t  a n d  file  i t  i n  
a n o th e r  C o u rt. R e l ia n c e  Avas p la c e d  o n  t h e  case  
Mira Mohldin Hoivther w Nalla]peru'inal PiUaî ^K 
W ith  all d u e  resi>ect i t  s e e m s  to  m e  t h a t  t l ie  
result, i f  t h a t  case  w e re  fo llo w e d , Avould b e  most i n ­
e q u ita b le . B e a r in g  i n  m in d  t h a t  th e  s u i t  w h e n  f ile d
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in the first Court was in time, and that the time which 
was taken up by the proceedings in that Court can beBAS\'ANAri'A - T n, T 1 . ,V. excluded, it would be a most lextraordinary result that

kiusiiNAi'As, when the suit was filed in the proiDe.r Court, it should.
be held to be time-barred. ClearJy the plaintiff is 
entitled to take advantage of those days during which 
the first Court was closed for the vacation, and the 
calculation should be made in the same way as if the 
second Court had been closed for the vacation. In my 
opinion, therefore, the decision of the lower appellate 
Court was perfectly correct, and the appeal must be 
dismissed with costs.

Faw cett , J. :—I agree.
Appeal dismissed,

J. G. B .
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Before Sir Norman Macleod, Kt., Chief Justice, and Mr. Justice Faiccett,

1920. BAPU TATYA iDESAI, minor, t,y  his guahdian RAU TATYA DESAI 
Jnly  ](;. OTHEus (o r ig in a l P la in t i f f s ) ,  A p p e lla n ts  v. BALA KAVJI

_____ _____  DESAI (oiiiGiNAL D e fe n d a n t), E espo nd en t*.

Indian LimMation Act\(lX of 1908,) section 7—-Sif-it hy hrotliars— Jol7it Hindu 
family— Eldest hrotJier competent to give a valid discharge as manager of 
the family— Suit̂  hy minor brothers barred.

In 1915, tliree brothers, membors ol: a joint Hindu family, sued to recover 
possession of property after setting aside a salo doed passed by their mother 
during their minority on the 28tli July 1905. Plaintiils Nos, 1 and 2 were' 
minors and plaintiff No. 3 was more than twenty-one years of age at the date 
of the suit. The suit was held barred as against plaintifiC No. 3, but a question 
having arisen whether it was barred as against plaintiffs Nos. 1 and 2 under 
section 7 of the Indian Liniitation Act, 1908,

Sdd, that it Avas barred as against plaintiffs Nos. 1 and 2 also, inasmxich as 
plaintiff No. 3 on his attaining majority became the manager of the joint family 
and ae such could give a valid discharge and acquittance of all claims against 
the defendants without the concurrence of the minor plainliffs,

®Second Appeal No. 649 of 1919.


