
19̂ 0. the 1st opj)onent, or Si; he refused to accept it, that
~7̂  ......  • substituted service sliould be effected. The 1st
,iiuAu>x> opponent accepted service of the notice. But that can- 
Si'HR.wA. liot be taken as? service un opponent No. 3 who has not 

been proved to have been living with opponent No. 1 at 
the time. It is quite possible that if opponent No. 1 had 
not accepted service, then siibstitufced service, according 
to the provisions of the Code, would have been effected. 
Tlienopponent No. 3 would be bound by it. But all that 
we have before us is tliat notice was served on some 
one who did not represent the 3rd opponent. There- 
fore he cannot be considered as being bound by the 
decision in the matter. !̂'Iiat is sufficient to disi^ose 
of the appeal, because, in my opinion, it is perfectly 
clear the appellants cannot take advantage of the wrong 
procedure which was adopted by the Court in order to 
15ut money in their pocket which really belonged to 
their judgment-debtor. What would have happened 
if an out-sider had purchased the decree is a question 
which need not be gone into. The appeal is dismissed 
with costs.

F A W C E T T , J . ;— I concur.

Decree confirmed.
J. a . E .
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CRIMINAL REFERENCE.

Before Mr. Justice Shah and Mr. Justice Gfvmi).

EMPEilOrt r. ALIBH Al ABDUL-.

1920. Crlmiml Prooodure Code {Act V  <f ISOS), section 3:15— Compaunding of 
July 17. offences— Coinivmtian with one accused does wd mean acquittal of

----------------  others.

The compounding of an %ffonco with one out of many accused hcis uoL the 
efEeot of acquittal of the remaming accuscd persona between whom and Iho 
complainant no satisfactory settlement has been arrived at.

Criminal Kcference No. 80 of 1920.
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Chandra Kumar Das v- The dissented from.

MufJiia N'aich V .  The Ki)ig-Eiit2)erf/r^^\ followed.

T h i s  ■was a reference made by C. H. Blatbwayfc, 
Disti'ict Magistrate of Ivaira.

Two persons were eliarged witli an offence punisii” 
able iincler section 498 of tlie Indian Penal Code. The 
complainant compounded with a censed No, 2 and 
presented a rajinama to tlie Ooiirt, wlierenpon accnsed 
No.' 2 was acquitted nnder section 34:5 of the Criminal 
Procedure Code. The case next proceeded against 
accnsed No. 1 alone ; bnt it resulted in his discharge. 
As the complaint was found to be frivolous, the com­
plainant was ordered to pay Rs. 30 as comx3ensation to 
accused No. 1 under section 250 of the Criminal Proce­
dure Code.

The District Magistrate of Kaira being of opinion 
that all proceedings after accepting the composition 
against accused No. 2 were illegal, referred the case to 
the High Court, on the following grounds :—

“ Under section 345, Onniina] Procetlnre Code, tlie composition Bhould bo 
foi- the ofcence as a whole. A complainatit cannot; compound an' offence as 
regards one accused and claim to proceod against the other. Tlie Second 
Class Magistrate should have accepted composition of the wbolo offence stay­
ing all further proceedings against the accnsed.”

The reference was heard.
There was no appearance foi* the
S. S. Patkar, Government pleader, for tlie Crown.
C r u m p , J.—This is a reference from the District 

Magistrate of Kaira recommending this Court to set 
aside an order passed under section 250 of the Code of 
Criminal Procedure directing compensation of Ra. f>0 to 
be paid to accused No. 1 in the case on the ground that 
the complaint was frivolous and vexatious. It appears 
that the complaint in this case was originally lodged

EaiPEROs
A r .I B H A l
Amm,.

1920.

W (1902) 7 C. W . N. 17G. (1917) 41 Mad. 39. .̂
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1920. against three persons. Process was issued against two
of tliern and as regards accused No. 2 fclie complainant 
presented an application for compromise and an order 
was made acc|uiLting thab accused under seuLion o45 of 
the Code of Criminal Procedure. The case proceeded 
against accused No. 1 alone with the result that has 
already been stated.

Tlie District Magistrate bases M f recommendation 
upon the ground that where there are more than one 
X ĉrsoii against wiiom a complaint has l>een made, the 
oirence cannot be compounded as regai’ds one such 
persou only. Onr attention has been invited to a 
decision {Chandra Kuynar Das v  The Emperor^'^) 
which snpport« this view. There is on tlie ofcller hand 
a reported decision of the Madras High Court {Mufhia 
Naick V . The King-Emperor^) in wlilch the contrary 
view is taken. In my opinion the view of the Madras 
High Court is correct. The policy of the Legislature is 
that in the case of certain minor offences, wliere the 
interests of the public are not vitally afTected, the com­
plainant should be permitted to come to terms with 
the party against whotn he comphiins and those 
offences are specified in section 345 of the Code of 
Criminal Procedure. There is nothing to my mind in 
the words of the section itelf which supports the view 
taken by the Calcutta High Court. I do not think that 
the word “ olfeuce” necessarily connote>j all the offend- 
ders, that is to say, all the persons against whom the 
complaint is made. It apj)ears to me that the offence 
for the purposes of this section is the offence of each 
offender. A composition is an arrangement or settle­
ment of differences between the injured party and the 
person against whom the complaint is made, and it 
may well happen that where there is more than one

w (1902) 7 C. W. N. 176. w (1917) 41 Mad. 323.
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sucli persou, a HatiHfactory settlemonfc mav he possible 
with. 011(3 ot flieiii and may uot, ])<-» a]‘n^’'e(l at with. 
aiiOLlier. IL wouid be easy to qiioto instances in whicli 
tliis be I lie ease, aad as I ivud tlie sc^ction,
there is iiolliing to i^revent such a composition with 
one accused, nor is there any reason why that compo­
sition shoLild necessarily have the effect of an acqaittal 
in the case of another accused as between whom and 
the coinplainant no satisfactory settiement has been 
arrived at, nor is there anything' in the policy of the 
Legishiture to which I have alluded which points to 
any such intention, it would indeed, in my opinion, 
be ijicoij venient if such an interpretation were adopted 
and tlint is a furiher reason for following the decision 
of the Madras High Court on this point.

For these reasons, therefore, I am of opinion that the 
point of law upon which this reference is based 
is not a good point of law and therefore it follows, as 
that is the onlv point before us, that the order of 
compensation which we are asked to set aside was a 
proper order and should be maintained.

I would, therefore, discharge the rule and return the 
proceedings with these remarks.

Shah , J.— I concur. I desire to add that in view of 
the difference of opinion between the two High Courts 
on this point 1 have felt some difficulty in coming to a 
conclusion in this case. On general consideration it 
seems to me that there is much to be said in favour of 
either view ; but on the whole I am satisfied that the 
correct view of section 345 is the one which has been 
taken by the Madras High Court in Mutliia Natch 'v. 
The King-Minppror^^ and which has been accepted by 
my learned brother.

Mule discharged.
K. K.

(1917) i l  Mad. 323.
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