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trial Court was right in awarding one-third share in
the property to the plaintiff.

We accordingly reverse the decree of the lower
appellate Court and restore that of the trial Court
with costs in this Court and in the lower appellate
Court on the original defendants Nos. 2 to 5 who are
respondents Nos. 2 to 5 in this Court.

The eross-objections are dismissed with costs.
Decree reversed.
R. R.

APPELLATE CIVIL.

Befure Sir Norman Macleod, Ki., Cheef’ Justice, and
Mr. Justice Puwcett.

ERISHNAJL «fins BANDQ GOVIND JOSHI axp ANOTHER (ORIGINAL
DerexpANTS Nos. 1 avp 2), Areeriaxts o SITARAM HANMANT
RAMDASHI (oricixat PrawTivr), Resroxpest®.

Lease—Permanent lenaney—Two defaults in payment of cont—Iovfeituie—
Court's powcr to relieve against forfeitsre—Equil y—Transfer of Propecty
Aet (IV of 1882), section 114
The land in suit had been leased to the defendant permaneutly under an

agreement that If rent was not paid within three mouthe of the time fixed, the
landlord was to recover possession.  The defendant having comwitted two
defaults, the lease was forfeited and the plainift landlord sued to recover
possession.  The Subordinate Judge made an order relieving the defendant
against forfeiture under section 114 of the Transfer of Property Act, The
appellate Judge set aside the order as in his opinion the forfeiture which was
to vome into operation not immediately but three months after the rent became
payable could not be relieved against.  On appeal to the High Court,

Held, veversing the decision of the lower appellate Court, that under the
cirenmstances of the case, the order made by the Subordinate Judge was a
correct order as the general principle of equity was that the Court would
relicve against forfeiture nnless the tenant had done something to forfeit his
right to bring himself within the principles of equity.

# Second Appeal No, 82 of 1920,
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Secoxp appeal against the decision of N. 8. Lokur,
Assistant Judge, with A. P.,reversing the decree passed
by V. G. Gupte, Joint Subordinate Judge at Karad.

Suit to recover possession.

In 1870, the land in suit was given by the plaintiffs’
ancestor to the defendant’s grandmother on a per-
manent lease for a rent of Rs. 17-12-0 per annum. The
lease stipulated that if the rent was not paid within
three months of the time fixed, landlord was to recover
possession. The defendants failed to pay rent due for
the shake years 1858 and 1859 (i.e. 1916 and 1917 A. D.).
The plaintiff thereupon forfeited the lease and sued to
recover possession of the property and arrears of
two years rent. '

The Subordinate Judge held that the defendants had
bheen on the land since 1870 and it would be a hardship
if the land which they had Dbeen cultivating for so
many years should be taken away from them for two
defaults in payment. He, therefore, passed an ordex
relieving them against forfeiture under section 114 of
the Transfer of Property Act, provided they paid the
arrvears of rent with interest and costs within 15 days.

On appeal, the Assistant Judge was of opinion that
forfeiture could not be velieved against as under the
terms of the lease the rent was to be paid annually by
end of the month of Falgun, and a farther grace period
of thrée months was allowed and the forfeiture was to
accrue only after the efllux of this period of grace
and therefore in such a case the forfeiture clause could
not be regarded as penal : Naraina Nailca v. Vasudeva
BhattaM, |

The defendants appealed to the High Court.’

J. L. Gharpure, for the appellant :—It was an error
to hold that the Court could not relieve the appellant

@) (1903) 28 Mad. 389.
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and prevent forfeiture. The ground on which the
decision is based ig not sustainable undor section 114
of the Transfer of Property Act and iz ol rooogaised
by English Law; and, moreover, the Madsu T

vioewi 3 el

Conrt
has in a subsequent case not approved of hu ralio
underlying the decision in Navaina L v, Vasue
deve Bhatta®,

P. B. Shingne, for the vespondent :—There i3 reason
for the distinetion drawn by the lower Court. The
velief undoer sectiop 114 is by wuy ol ndulgenes and
when ' ‘

P Sy
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Bl iion GvVLenuly
eontaing o p

Gl e
Lailiraigsy j_lu.x

3y thak
ig, the lessee cannot ab Lq W ‘mf} in equily sl die Count
to show indulgence to him. Hence the decision in

L5 Sodinad

Naraing Nailw's case® is 1)%@& on o oaoamad spenon,
which .‘smc' nok brso'x* disepnraved of in any reporvted
case., This

defmﬂt.

w

Is not the first Lime that the appellant made

Macumon, €, J. :—In this case the plaintill sued to
rocovern ’posse,nlo of the suit property togethier with
Rs. 35-§ ag arrears of vent. Admittedly therve had been
a default. The ]x.a:u_'ne:l Judge in the trial Courd said
that it wounld be a havdship if the land which the
defendants had been cultivating for so many  years
should be taken from them for {wo defnulis in pay-
ment. He therefore passed an order relicving them
against forfeiture vndoer seetion 114 of tho Tiiunive of
Property Act provided they paid the avreais of rent
with interest and costs within 15 days. Tiad was a
perfectly correct order to make and an orvder within
the powers of the Judge to make. DBuat in appeal the
learned appellate Judge relying on the decigion in
Naraina Naika v. Vasudeva Bhatta® appeared to
thinlk that the forfeiture could not be relioved against.

@ (1908) 28 Mad. 380.
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"he 1 arned Judges said : “the excrcise of the dis-
ion [of the Court] to relieve against forfeiture may

on the circumstance whether the lease al-
1 of grace or not, and...whether the period
v reasonable period having regard to the
natare and termsg of the leage”. Hach case must
depend upon its own facts. It may be that if a period
of grace is allowed and yet the tenant does not pay rent
wmm,n that period, the Court will not relieve against
forfeituve. There can be no hard and fast rule and the
ageneral prineiple of equity is,that the Court will velieve
noaingt forfeitnpe nnless the tenant has done something
1o forfeit hig vight n hring himself within the princi-
pleg of eq u?-,ty. We do not think this is such a case.

AR | 11 codnl Clovernf ek Toa
The decron ol thee telal Courl mnust he vostored.

Avppallants will get their costs in this Court and in
the Court below,

Decree reversed.
J. G. R.

APPELTATE CIVIL.

Before 8iv Novwwn Havleod, Kb, Chied Justice, and

2y, Tustice Fuwegt!.
RAMA RANCIIHON, wmen, pY W8 ERXT Fomsp wis smotmrn BAL JIVI,
winow o RANCITIOD PARBHUDAS (omeivarn DeyeNparT), APPRLe
LANT o SAVAD ADDUL RAIM avtas TTAJIMIA wansan ABDUL
TASUL BADESAIEB, vy ms soLe Ar1IaNEY ATMARAM GHELABITAT
(ortvanL Toarstiery), Resvowpinr®
Land Revenuwe Code (Buw. Aot V of 1879), section 83—Landlnrd qnd tenani—
Ljectuent—PLlea of pernwnent tencoey—Nu disclaimer of Tandlord's titlg—
Notice necessury—~—dntiquity  of lonaney—Fivity of rent—Rent wote by
Aenant—DPreswinplion of permarent tenancy—Burden of proof )

#Second Appeal No. 677 of 1919.
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