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trial Court was riglit in awarding oiie-tliircl share in 
tlie property to the plaintiff.

We accordingly reverse the decree of tlie lower 
appellate Court and restore that of the trial Court 
witli costs in this Court and in the lower appellate 
Court on the original defendants >Tos. 2 to 5 ’who are 
respondents Nos. 2 to 5 in this Court.

The cross-objections are dismissed with costs.
Dec7'ee reversed.

R. R.
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Before Sir Norman 3£acleod, Kt.^ Chief Justice, and 
Mr. Justice Fawcett.

KEISHNAJI alias BANDO GOVIND JOSHI a n d  a x o t h e e  ( o e i g i x a l  

D e f f a t )An t s  N o s . 1  a n d  2} , A rP E L L A X T S  v. SITAEAM HANMAlsT 
KAMDABHI ( o r i c u s a l  P l a i n t i f f ) ,  E e s t 'Ox d e n t ®.

Lease— Permanent tenancy— Ttco defaidis in jiaijjiieni rf  rent— Forfeiture—  
Courts jnnvcr to relipve agalml forfeit,)'r<?.— Equiin— Transfer o f Propertij 
Aet (IV oflSS :^), î ectiou 1X4.

Tlie laud in suit had been leased to the defeadaiit permaneutly under an 
agreemeut that if rent was not paid withiu three mouths of the time fixed, the 
landlord was to recover possessiou. The defeudaut having committed two 
defaults, the lease was forfeited and tlic plaiiitiif latidlord .sued to recover 
possession. The Subordinate Judge made au order relieving the defendant 
against forfeiture imder section 114 of the Transfer of Property Act. The 
appellate Jiulg-e set aside the order as iu his opinion the forfeiture which was 
to come into operation not immediately but three montlis after the rent became 
payable could not be relieved against. On appeal to tlie High Court,

Held, reversing the decision of the lower appellate Court, that under the 
circumstances of the ease, the order made by the Subordinate Judge was a 
correct order as the general principle of equity was that the Court would 
relieve against forfeiture unless the tenant had dcjne something to forfeit bis 
right to bi'ing' himself within the principles of 'equity.

® Second Appeal No. 82 of 1920,
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S e c o n d  a p p e a l  against tlie decision oi 1S[. S. Lokur, 1920. 
Assistant Judge, with A. P.,reversing tlie decr îe passed 
by Y. G. Giipte, Joint Subordinate Judge at Karad.

Suit to recover possession.
In 1S70, the land in suit was given by the plaintiffs’ 

ancestor to the defendant’s grandmother on a per
manent lease for a rent of Ea. 17-12-0 per annmn. The 
lease stipulated that if the rent was not i>aid within 
three months of the time fixed, landlord was to recover 
possession. The defendants failed to pay rent due for 
the shake years l8o8 and 1839 (i.e. 1916 and 1917 A. D.).
The plaintiff thereupon forfeited the lease and sued to 
recover possession of the property and arrears ot 
two years rent.

The Subordinate Judge held that the defendants had 
been on the land since 1870 and it would be a hardship
if the land which they had been cultivating for so 
many years should be taken away from them for two 
■defaults in payment. He, therefore, passed an order 
relieving them against forfeiture under section 111 of 
the Transfer of Property Act, provided they paid the 
arrears of rent with interest and costs Avithin 15 days.

On appeal, the Assistant Judge was of opinion that 
forfeiture could not be relieved against as under the 
terms of the lease the rent was to be x̂ aid annually by 
end of the month of Fa]gun, and a further grace pseriod 
of three months was allowed and the forfeiture was to 
accrue only after the efflux of this p e r i o d  of grace 
and therefore in such a case the forfeiture clause could 
not be regarded as penal: Naraina N'ailca v. Vasucleva

The defendants appealed to the High Court.’
J. H. Gharpiire, for the appellant:—It was an error 

to hold that the Court could not relieve the appellant
W (1903) 28 Mad. 389.
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and prevent forfeiture. Tlie ground on v/Iiicli tlie 
decision is based is not haistaiiiaMe iiiider Kefjtioii 114 
of tlie Transfer of Property Act and is iioi rcuogiiised 
by.English Law; and,moreover, theMadriif; Iligji Court 
has in a fiubsec^ueiit câ se not approved of the ratia 
underlying tlie decision in Naraiiia Nalha v. Ffisu- 
deva Bliattâ K̂

P. 13. Shhifjne, fo r th e  r e s p o n d e n t  -Tlierc is re a s o n  
for tlie  d i s t in c t io n  d ra w n  b y  th e  lovvci.* C o u rt, The 
re l ie f  i in d e r  s e c tio n  114 is  b y  w a y  of iiiiIyJ.gtu.icG a n d  
w lien  th,e 'a g rce in ? ii! ' ]3etwee,i5 th e  pa,ri.iiyfj e '.'i.ile.utly 
coiitaM is a. provisisyii of grac^'% t]u3 pa.i’iy , that
is , tl'io lessee  can  no b afc law aiid i,o. e q u i ty  a.-,k tJio C o u rt 
to sliOAv in d n lg e n c e  to h im . H e n c e  th,e dcGlsion i n  
Naraiiia Nai'krjJs casĉ '̂  based, on a ivanon.
w h.icli lia s  n.ot boon  d iB npprovod  of in  a n y  i‘e p o rte d  
case. T h is  i s  n o t  tiie f i r s t  t im e 'th a t  th e  a i)p e lia n t  iiiade- 
default.

Maclbod, C. J. ;—In this case the i^Iaiiitiff so.ed tO' 
recover possession of the suit property togetlier with 
Us. 35-8 as arrears of rent. Admittedly tliere had been 
a default. T.he learned Judge in i:lie trial Court. said 
that it would be a liardslii]) if tlie land wld.cli the- 
defendants had bee.n ciiltivati.ng for so .inaiiy years 
should l)e taken from tlieni foi‘ i:vfo defao.l.';S iia paj- 
nient. He therefore xiassed an order relieving them 
against forfeiture under section 111- of tlib T:;-..!,iSier ol 
Propert}" Act j)-i’^>vided tliey paid t].ie ai.*,i’ears o,i .I’ent 
with interest and costs wit.h.i.n 15 days. Thai, was a 
perfectly correct order to make and an. oi'der V7it.liin 
the powers of the Judge to make. But in ixppeal, the- 
learned apx)ellate Judge relying on the dec.is!on in 
Narainci Naika v. Vasudeva ax3peared tô
think that the forfeiture could not be relieved ao-ainst.

(1) (19 0 3 ) 28 Mad. 389.
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Tlie dec] ■.rial GonrI] musl be restored.
Appellants will get tlielr cost« in tliis Court and in 

tlie Court below.

Decree reversed. 
j , a, n.
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Tlie learned Judge's said ; tiie exercise of tlie dis- i92(x
ere lion [of tlie Ooiirt] to relieve against forfeiture may ----------
de|)eiid iix̂ od tlie circumstance 'wlietlier tlie lease al
lowed a, i3e3i*iod of grace or not, and...wlietlier tlie x)eriod 
of grace is a rea.soiiable i^eriod having i^egard to tlie 
nature and terms of the lease Each ca«e must 
depend ujjon its own facts. It nia.y be that if a i3eriod 
of grace is alloAved and yet tlie tenant does not x>ay rent 
within tliat period, the Court will not relieve against 
forfeiture. There can be no hard and fast rule and the 
general principle of equity is, that tlie Court will relieve 

forf' -̂'iti'ire iriiless the tenant lias done something 
to forfeit Ins right to luring liiraself Avithin the i)rinci- 
ples of equity. W e do not tliink th.is is ,snch a case.

APPELLATE CIVIL.

S'I' IVni'ii'ifU! Madeod, Kl., Chief aiiil
M r. Jiisl/fp. Faiocofl.

1]AMA EAXCIIrlOD, r;v î kxt lauKsn MuniFn BAX JIV I,
wipow OF EANCF[H(>]) PATiBIIUDAS ('jKiOiXAL DKFiiNiUKT), A pi'EL- 
LANT r. SA YA B  AB'DTTL UAITIM' alias HAJIMTA ^VALAV ABD UL  
RASUL B AD E8A H E B, uv h i s  solk attobkky ATM AL'AM G IIE L A B H A I  
(O RIG IN xYL P ‘ 'A IN T I K l ') ,  1! K S1'0N 1iI';N T '’\

Land Revenue Cods (Bom. A<’l V o f IS79), section S3—LanJhjrd and tenwii— ■ 
Ejedment— Flea o f pernKDient lencmcy— No diaclain'ier o f hmdhmVs 
Notice necessary— AHV(ji(ii}i o f  imanaj— FhU y o f rent— Rent note ty  
ienaid— P re su m p H v n  o f p er m a n e n f tenancy— Biirdm c f  p r o o f
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