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to Ills delay in applying* to the Courts for preventive 
reliei tiie caste Panchayat, whieii yirtnnliy
.amounts to acq^uiescence, I concur in thinking that the 
loYver Court’s refusal to grant an injunction slioiikl be 
upheld.
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APPELLATE CIVIL.

Before Sh’ Norman Macleod, Kt., CJiuf Justice, and2Ir. Justice Ftmceit.

JANARDAN TPJUMBAK GADEE ( o r i g i n a l  D e f e n d a n t ) ,  ArrELi.ANT v .  

MARTAND TPJUMBAK QADT^E (original Plaintitk), Uesi'Ondest".

Order for stay o f cxccidion— Order not appealaile.

An order for star of pxemition of a decree in huI; an appoakble order,

Fiest  appeal against the decision of G. M. Pandit, 
First Class Subordinate Judge of Poona in Suit No. 110 
of 1918.

Proceedings In execution.

An a\vard decree was passed between t wo bi'others 
Janardan Triumba,.lv and Martand TriunibaJv in Suit 
No. 61) of 1915 in (lie Court of the First Class Sub­
ordinate Judge at Poona, Jauardan applied by Dar- 
khast Ko. 138 of 1918 for execution witli regard to 
certain items relating to the decree passed in the above 
suit. Martand thereupon brought Snit No. IlO of 11)18 
against Janardan for a declaration that the decree in 
Suit No. 69 of 1915 was void and incaxaableof execution. 
He further prayed that under Order XXT, Hale 29 the

’ First Appeal No. 120 of 1010.
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1920. execution of Darkliast Noc 138 of 1918 be stayed pend­
ing the disx>osal of liis Suit No. 110 of 1918. Tlie Mrst 
Class Subordinate Judge of Poona made an order 
staying execution of tlie decree in Suit No. 69 of 1915 
on Martand’s furnisliing security to tlie extent of 
Rs. 11,000.

The defendant, Janardan, ai^pealed to the High Court 
against the order.

A preliminary objection was raised that no appeal 
lay against the order for stay of execution.

P. V. Nijsure^ for the respondent :—The order is not 
a decree nor is it an order which is included amongst 
the appealable orders under Order X L III of the Code 

,of Civil Procedure, 1908 and hence no appeal lies.
H. G-. KulJcarni, for the apx3ellant *.—The words “stay 

of execution ” appearing in section 21-4 of the Code of 
1882 are omitted from section 47 of the Code of 1908 ; 
but they were unnecessary as the greater includes the 
less and orders relating to stay of execution are orders 
relating to execution. The stay of execution is a matter 
which clearly comes, within the words “ all questions 
arising between the parties Also the word “ decree ”  
as defined in section 2 of the' X)resent Code includes any 
question within section 17 of the Code. It may not 
necessarily determine conclusively the rights of the 
parties with regard to all or any of the matter in con­
troversy. An order granting stay of execution is, 
therefore, one which is contemj)lated by section 47, 
Such an order is covered by the definition of the word 
“ decree ” as given in section 2 of the Code.

Macleod, C. J. :—The plaintiff applied in Darkhast 
No. 138 of 1918 for a stay of execution proceedings for 
the execution of the decree in Suit No, 69 of 1916 pend­
ing the disjjosal of his Suit No. 110 of 1918 in which he
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prayed for a declaration that the decree in Suit ISTo. 69 
of 1915 was void and incapable of execution as against 
liim.

The First Class Subordinate Judge of Poona made an 
order for stay of execution in Darkhast No. 138 of 1918 
pending the disposal of the plaintiff’s suit on the 
plaintiff’s furnishing security to the extent of 
Bs. 11,000.

The question now arises whether that is an appealable 
order. It can only be apx^ealable if it is an order under 
section 47. In section 47 no mention is made of an 
order for stay of execution. The words whicht appear 
at the end of section 244 (c) in the Code of 1882 “ or to 
the stay of execution thereof ” have been omitted. It 
is argued that the words are omitted, because they are 
unnecessary, the question regarding the stay of execu­
tion being a question regarding the' execution of a 
decree. Reference must be made to section 2 in which.

a decree” is defined. It is provided that “ decree shall 
be deemed to include the rejection of a plaint and the 
determination of any question within section 47 It 
is, therefore, intended that orders made under section 47 
as being in the nature of decrees should be appealable as 
decrees. It is difficult to imagine that the Legislature 
thought that an order for the stay of execution would 
be considered in any way as in the nature of a decree, 
and that therefore it should be deemed to be included 
within the term “ decree ” . A question relating to the 
stay of execution is within the discretion of the Court 
to which the application is made, and it is certainly 
not desirable to extend the number of appealable 
orders unless there is distinct authority for such an 
extension. I note this is the view taken by Mr. Mulla 
in  his Commentary while the opposite view is taken 
by Mr. 'Woodroffe.
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Tlie appeal tlierelore iiiiisfc be dismissed witli costs,
Eattgett, J. :— I concur, I would only add one- 

fiirtlier argument in favour of tlie view tliat no appeal 
lies. No doubt tlie . v/ords “ questions relating to the- 
execution of a decree ” are very wide and_prwna facie 
cover a question regarding stay of execution of a decree„. 
Biit in construing the words of section 47 the Court is 
entitled to Iiave regard to tlie fact that the correspond­
ing section of the old Code contains an exj)ress 
reference to a stay of execution, which has been omitted 
ill the loreseii t section. I do not tliinlv that this omis-- 
sion is necessarily due to its being considered tluit the- 
previous words of tlie section were wide enough to 
cover this i^jirticular que.sfcion. I thi iih it is very likely 
that it was considered that a suit would never be 
brouglit in regard to tlie mere cjuesfion ol stay or 
execution and that it was, ere fore ̂ imner‘essro:'y to- 
make the section cover such a question.
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