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in the information disclose an offence under section 273
of the Indian Penal Code. Itis clear that the com-
plaint related to an offence under a special Act, and
not to an offence under section 273, and it would not
be fair to allow the case at this stage to be treated as
one relating to an offence under the Indian Penal
Code. Further, having regard to the wording of the
last para. of the sub-section, the Magistrate’s finding
involves the result that the provisions of section 273,
Indian Penal Code, do not apply to this case. We,
therefore, set agside the convictions and sentences, and
direct the fine, if paid, to be refunded.

Convictions and sentences set aside.

R. R.

- APPELLATE CIVIL.

Before Sir Norman Macleod, Kt., Chief Justice, and Mr. Justice Faweett.

MADIIAVRAO MORESHWAR DBHADANEKAR SARDESAI PANT

AMATYA, STATE BARODA "(onriGINAL PLAINTIKNF), ApPriLaxT ». THE
SECRETARY OF STATE FOR INDIA IN COUNCIL (onaINaL DEFEND-
ANT), RESPONDENT™,

Pensions Act (XXIIT of 1871), sections ¢ and G—Suil to recover Sardesh-
mulihi Hag—Pengions and grants in Rutnagivi District—DIensions dct,
whether ultra vires—Bombay Regulation (XXIX of 1827), section 6—
Civil Court—Jurisdiction.

Plaintiff led a suit against Government to recover two per cent. Surdesh-
nkhi Hag on cerfain villages in Ratnagiri District not on the old Jamabandi
but on swrvey assessment.  The District Judge leld that the suit was barred.
under scetion 4 of the Pengions Act, 1871,  On appeal it was contended that
the Pensions Act so far as it dealt with pensions and grants of land revenue in
Rutnagiri District was ultra vires.

Held, that the Pensions Act was not ultre wires and that the suit was barved
uader gection 4 of the Act.

¥ Tirst Appeal No. 86 of 1918
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Secretary of State for India v. Moment't), distinguished.
Fasudeo Sadashiv Modak v. Collector of Ratnagiri®, relied on.
The Pensions Act could not be ultra vires unless it was established that a
suit would have lain against the East India Company on a grant of land
revenue. Put such a suit would not lie inasmuch as the East India Compauy

exercised sovereign rights in collecting land revenue,  If they chose to grant

any share of that land revenue to individuals, they did so, not as a mere matter .

of vontract in the ordinary affairs of life, but in the exercise of sovereizn rights.,

FIrsT appeal against the decision of C. C. Dutt, Act-
ing District Judge at Ratnagiri. "

Suib to recover cash allowance.

The plaintiff was entitled to receive the Sardesh-
mukhi Haq from Government consisting of a two per
cent. share of the revenue of certain villafies in Malvan
and Deogad Talukas in Ratnagiri District. The plaint-
iff contended that the two per cent. should be paid not
on the old Jamabandi but on survey assessment. He
alleged that Government had been pleased to allow hig
contention with regard to the villages in Malvan
Taluka and so he brought the present suit with regard
to the wvillages in Deogad Taluka only.

The District Judge dismissed the suit on the ground
that it was barred under section 4 of the Pensions Act
and that the plaintiff had failed to produce the certi-
ficabe required under section 6 of the Act. He also herd
that section 4 of the Pensions Act was not wulira vires:

The plaintiff appealed to the High Court.

Patwardhan with P.B. Shingne, for the appellant:—
The suit has Dbeen thrown out on a preliminary point
on the ground that the suit cannot go on without a
certificate under the Pensions Act.

By virtue of section 22 of the Indian Councils Act of
1861 (24 & 25 Vie. c. 67) the Governor-General in
Council has no power to repeal or in any way affect

any provision of the Government of India Act, 1858 -

@ (1912) L.R. 40 1. A. 48, @ (1877)L.R. 4 L. A. 119,
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(21 & 22 Vie. c. 106) and the effect of section 65 of the
latter Aect is to debar the Government of India from
passing any Act which can prevent a subject from
suing the Secretary of State for India in Council in a
civil Court in any case in which he could have simi-
larly sued the old East India Company. In determin-
ing the question whether the Iiast India Company
would have been liable to an action, the general princi-
ples applicable to Sovereigns and States and the reason-
ing deduced from the maxim that the King can do no
wrong should 1ot be given any force.

The grant in favour of the appellant created o right
in his favowr and the right so created caunnot be dis-
regarded or impeded and if the right be affected or dis-
regarded a suit can lie.

Suils could have been filed against the East India
Company as no such suits had been barred by any
provision of the Legislature, so far as the Ratnagiri
District was concerned (see Bombay Regulation XIX
of 1827).

Hence the Pensions Act, so far as it affects the ques-
tions of grants of land revenue in Ratnagiri District, is
ultra vires ; Secretary of Stcte for India v. Momenit®
and 7he Peninsular and Oriental Steam Noawvigation
Co.~v. The Secretary of State for India™.

S. 8. Patkar, Government Pleader, for the ‘respond-
ent:—No suit could be filed against the Bast India
Company inasmuch as the grant of land revenue related
to a question of sovereign rights and not to contractual
rights and in this view of the case, the cases cited for
the appellant are distinguishable. By section 15 of
Regulation IT of 1815 the continuance of pensions
depends sole}y on the pleasure of Government. If so,

M (1912) L. R. 40 1, A. 48. & (1861) 5 Bom. H. C. App. A. 1.
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no suit will lie against the Hast India Company and
also against the Secretary of State for India in Couneil.

Patwardhan, in reply:—Section 15 of Regulation II
of 1815 allows a suit and the Regulation is rescinded by
Regulation I of 1827,

MacrroD, C. J..—The plaintiff filed this suit against
the Secretary of State to recover his two per cent.
Sardeshmukhi Hag in certain villages in Deogad
Taluka not on the old Jamabandi but on the survey
assessment.  The suit was dismissed by the District
Juidge on the ground that the suit came withinsection ¢
of the Pensions Act, and that as the plaintiff had not
produced a certificate as provided for by section 6, he
could not proceed any farther in the suit.

The only ground wlhich has been argued in appeal is
that the Pensions Act, so far as it deals with pensions
and grants of land revenue in Ratnagiri, is wu/tra vires.

The appellant relies on the decision in Secrefary of .

State for India v. Moment®. The question, theretore,
arises whether a suit would have lain against the *ﬂast
India Company to recover on a grant of land revenue
in Ratnagiri ; if such a suit would have lain, then it
would also lie against the Secrcetary of State, and any
provision to the contrary contravenes section 63 of the
Government of India Act of 1858.

In The Feninsular and Oriental Steam Navzguhon
Co. v. The Secretary of State for India,® Sir Barnes
Peacock, Chief Justice, considered what snits would lie
against the Company and what suits wounld not lie. At
page 14 he said: “Where an act is done, or a contract
is entered into, in the exercise of powers usually called
sovereign powers, by which we mean powers which can-
not be lawfully exercised except by a sovereign, or
private individual delegated by a sovereign to exercise
them, no action will lie”.

M (1912) L. R. 40 I. A. 48, @ (1861) 5 Bom, H. C. App. A. 1.
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In Vasudev Sadasliv Modak . Collector of
Latnagiri® the plaintill filed a sult to recover from
Government certain emoluments due to him as Desh-
mukh of four Mahals, the plaintiff alleging that he was
the hereditary Deshmukh thercof. It was held by the
Privy Council that the learned trial Judge was vight in
dismissing the suit on the ground that it was excluded
from the jurisciction of the civil Conrts by the Pensions
Act of 1871, section 4. At puge 125 their Lordships say:
“Itis difficult to sce how the Government could impose
upon the ryots the obligation of paying these allowances
to their officers, except by the exercise of their sovereign
right of imposing and receiving a revenune from all
lands which were not in their nature vent free”.

The East India Company, thercfore, were exercising
their sovereign rights in collecting land revenue. 1t
would follow that if they chose to grant any share of
that land revenue to individuals, they were doing so,
not as a mere matter of contract in the ordinary atlairs
of life, but in the exercise of sovereign rights. It would
follow then from the passage I have already cited from
the judgment of Sir Barnes Peacock, that an action
would not lie against the Fast India Company on a
grant of land revenue. 1t is true that the point was not-

-taken in Vasudev Sadashiv Modal: v. The Collector of

Ratnagiri® that the Pensions Act, so far as it barved
a suit against the Secretary of State on a grant of land
revenue, was ultra vires. But in my opinion it would
have to be directly pointed out to us that a suit on a
grant of land revenue would have lain against the Bast
India Company before we can say that the Pensions Act

Adswlira vires. 1 do not think that it can be argued

that, because nunder Regulation 29 of 1827, which applied

only to the Zillas of Poona and Abhmednagar subsequent

@ (1877 L. R. 4 1. A, 119.
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to the conquest by the Company of the territories of
the late Paishwa in the Decean and Khuandesh, such
suits wounld not liein those Zillas, it can be deduced
therefrom that such suits would have lain as regards
grants of land vevenue in any other territories of the
Fast India Company. In my opinion the veal test ig
whether the Hast India Company was exercising sove-
reign rights and powers, or was acting as an ordinary
individual, as it would be doing, for instance, if it
engaged in trade and in the course of such business
caused wrongfal damage to the inhabitants within its
territories. In my opinion, therefore, the judgment of
the learned Jucdge in the Court below was right and the
appeal must be dismissed with costs.

FawcerT, J.:—I concur. The point before us was
considered in The Secretary of State for India in
Council v. Jawahir Lal®, where a similar contention
was overruled on the ground that the jurisdiction

of the Courtshad, prior to the enactment of the Pensions:

Act of 1871, been expressly barred by Regulation 24 of
1793, section 17. Accordingly it wasg held that the
East India Company could not have been sued in re-
spect of a pension falling under the Pensions Act at the
time of the transfer of the Company’s powers and liahi-
lities to the Crown.

The appellant’s counsel has no doubt been able to
show that a similar clear enactment does not apparently
exist in regard to the territories administered by the
Hast India Company in the Bombay Presidency, except
the Zillas of Poona and Abmednagar, under section 6 of
Bombay Regulation XXIX of 1827, The learned
Government Pleader has not referred us to any enact-
ment for the other territories which expressly bars
claims against Government on account of pensions

1) (1915) 37 All 338.
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“except Regulation II of 1815, section 15. That enact-

ment lays down the principle that except in certain

‘specified cases, the continuance or discontinuance of all

pensions shall depend solely on the pleasure of Govern-
ment, acd shall not be subjoct to cognizance or deter-
mination in any Court of justice. DBut the elilicacy of
this is somewhat weakened by the subsequent provision
that, where any person deems himself aggricved hy the
act of the Collector in respect to a pension, be can sue for
redress in a eivil Court.” This ennctment is also rescind-
ed by section 1 of Regulation T of 1827 ; anditis possi-
ble to contend that claims against Government on ac-
count of pensions fell under the wide terms of section 21
of Regulation IT of 1827, But in view of the clear princi-
ple 1aid down in Regulation XV of 1815, I very much
doubt whether in practice claims against Government
on account of pensiony were taken cognizance of by
civil Courts in the time of the Iast India Company,
and no sach case has been cited to ws. It is possible,
therefore, that it was not considered necessary to make
an express enactment in regard to the old territories of
the kind specified in Regulation XXIX of 1827,

If the question before ny depended entirely on this
particular point, I think further inquiry would be
desirable. But I agree with the learned Chief Justice
that o suit could not have lain against the Kast India
Company, because the continuance of pension on which
the plaintiff bases his claim was a sovereign act, as is
clearly shown by the judgment in the case of Vasidev
Sadashiv Modal: v. The Collector of RatragiriV,
Therefore I am of opinion that the contention fails and
the appeal should be dismissed with costs.

Decree confirmed.

J. G. R.
@ (1877) L. R. 4 I A. 119.



