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Its. 8 . One cannot, tlierefore, say that under section 7 1920.

lie was indirectly trying to recover more rent than was 
allowed by the Act. The conviction is bad and must Em  PEE OB 

V .

be set aside and the fine refunded. Goval.
Rule made absolute. 

E. E.

CRIMINAL REFERENCE.

Before Mr. Jmtice Shah, and Mr. Justice KajijL 

BMPEEOR V. HAJI ABOO®. 1020.
Bombay Dktrici Municipal Act (Bomhay Act I I I  of 1901), section 142 (1) f —  May 5.

Unu'halesome meat, sale o f—Destruction o f meat— Pmoer o f  D istrict '
Mimiclj)ality— -Vendor cannot he c.o)ivlctetJ under the section.

Criminal Eeference IsTo. 9 of 1S20.

t  The material portion ol: the section rmis as follows :—

142, f l)  The president, viee-preaident or any councillor or officer authori­
sed ,l»y the Municipality in this behiill:—

(a) may at all reasonable times enter into any place for the purpose of 
inspecting, and may inspect, any animds, carcasses, meat, poultry, game, 
il.jsli, tisL, fruit, vegetables, corn, bread, flour, milk, ghee, butter or other 
iiriiclos intended for human food or drink or for niedicine, ’whether exposed or 
hawked about for sale, or deposited in, or brouglit to any place fov the 
purpose of wale or of preparation for sale, or maj- enter into and inspect any 
place used as a slang'hter-hoiise. and may examine anything which may be 
therein ; and

Qj) in case any such animal , careassey, or other articles before mentioned 
appear to be diseased or unsound or unwholesome or unfit for human food or 
drink or medicine may seize the sanae.

Any axticle which is of a perishable nature may, under the orders of the 
president, vice-president or chairman of the managing committee or of a 
committee appointed under section 29 to exercise all or any of the powers 
vested in the Municipality under tins sub-chapter, if in his opinion it is 
diseased, unsound, uuwliolesome or unfit for food, drink and medicine, fortli- 
mtli be destroyed.
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1920. Under section 142 (I) of the Bombay District Municipal Act (Bombay
--------------------  Act III oi 1901), a District Maaicipality has the power to order deatructiou

E mpbroK. of unwholesome meat which is exposed for sale ia a market ; but it is not
H aji A boO competent to a Magistrate to convict the vendor under the section.

T h is  was a reference made by Gr. S. Campbell, District 
Magistrate of Tliana.

The accused HaJi Aboo owned a beef stall in the 
Bandra Municipal Market. His servant sold at the 
stall meat which was found unfit for human food. The 
accused and his servant were thereupon convicted by 
the Resident Magistrate at Bandra of an olience puni­
shable under section 142 (1) of the Bombay District 
Municipal Act, 1901, and were each sentenced to pay a 
fine of Rs. 20.

It was found that the m.eat in question was taken 
from a carcass which was certified as sound by the 
Municipal authorities. It was taken possession of by the 
Municipal authorities, who destroyed it.

The District Magistrate of Thana being of opinion 
that the convictions were not in accordance with law, 
referred the case to the High Court.

K. N. Koyajee, for the complainant :—Both the 
District Magistrate and the trying Magistrate failed to 
notice that section 142 (1) of the Bombay District Muni- 
cipal Act did not render the j)ossession of a perishable

Every animal and every article which is not of a perishable nature, if 
seized as aforesaid, shall be taken before a Magistrate.

I f it appear to the Magistrate upon sufficient evidence that any such article 
is diseased or unsound or unwholesome or unfit for human food, drink or 
medicine, the owner or person in whose possession it was found, not being 
merely bailee or carrier thereof, shall, if in such case the provisions oE 
section 273 of the Indian Penal Code do not apply, be punished with fine 
■which may extend to one hundred rupees, and the Magistrate shall causo Kuch 
article to be destroyed or to bo so disposed of as to prevent its being esposed 
for sale or used for food or drink or medicine.
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article of food an offence under the section. I tliere- 
fore cannot support tlie conA^iction under that Act. 
But I submit tliat the facts found would Justify the 
conviction under section 273 of the Indian Penal Code. 
I submit this Court has the power under sections 423 
and 439 of the Criminal Procedure Code to alter the 
finding as to the enactment under which the conviction 
could be made and to confirm the conviction and 
sentence ; Lala Ojha v. Qicee) i-E inpresB , Eynperor v. 
Gur Narain PrascuÛ '̂  and K ali Gharcm liiLklierjee
V . E m p e r o r ^ '^ .

D. Gr. Paiwardhcm, for the accused, not called upon.
P e r  C u r i a m  :—In this case the accused have been 

■convicted under section 142 (1) of the Bombay District 
Municipal Act .(Bombay Act III of 1901) for selling at a 
beef stall meat unfit foL* human food. The District
Magistrate of Thana has made a reference to this Court 
.against these convictions.

Ko offence with reference to meat which is an article 
o f a perishable nature could have been committed 
under section, 142 (1) and the convictions are clearly 
wrong. The power which the section gives to the 
Municii^ality is the power to destroy forthwith any 
article which is of a ijerishable nature, and which in 
its opinion is diseased, unsound, unwholesome or 
unfit for food, drink and medicine. The last paragraph 
of sub-section (1) relates to any animal and any article 
which is not of a perishable nature, and which under 
the next preceding paragraph can be ' taken before a 
Magistrate. Mr. Koyaji for the Municipality has not 
contested this position. But he has suggested in the 
argument before us that these convictions ought to be 
upheld on the ground that the facts which are alleged

w (1899) 26 Cal. 863. (2) (1903) 25 A l l  534.

(3) (1913) 41 Cd. 537.
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ill the information disclose an offence under section 27S 
of the Indian Penal Code. It is clear that the com­
plaint related to an offence under a special Act, and 
not to an offence under section 273, and it would not 
be fair to allow the case at this stage to be treated as 
one relating to an offence under the Indian Penal 
Code. Further, having regard to the wording of the 
last para, of the sub-section, the Magistrate’s finding 
involves the result that the provisions of section 273, 
Indian Penal Code, do not apx l̂y to this case. We, 
therefore, set aside the convictions and sentences, and 
direct the fine, if paid, to be refunded.

Convictions cmd sentences set aside.

R. R.

APPELLATE GIYIL.

1920.

mie I .

Before Sir Norma7i Macleod, Kf., Chief Jusiice, and Mr, Justice Faiccett,

MADHAVEAO MOEESHWAE BHADANEKAR SARDESAI PANT  
AM AT Y A, STATE BARODA ( original P l a in t if f ) , A p p e lla n t  v. THE  

SECRETARY OF STATE FOB INDIA IN COUNCIL ( ouiqinal D e f e n d ­

a n t ) , R espondent* .

Pemlons Act (X X I I I  of 1871), sections 4 and G— Suit to recover SardesJi- 
•imihhi Haq— Pensions and grants in Ratnagiri District— Pensions Act, 
iifJietJier ultra vires— Bomhay Eerjidation ( X X I X  of 1821), section 0—  
Civil Court— Jurisdiction.

PlaintifE filed a suit against Grovernment to recover two per cent. Surdosh- 
muklii Haq on certain villages in Ratnagiri District not on the old Jamubandi 
Imt on sTU'vey assessment. The District Judge held that the suit was barred 
vaidĉ r section 4 of the Pensions Act, 1871. On appeal it was contended thati 
the Pensions Act so far as it dealt witli pensions and grants of land reveniio in 
Ratnagiri District was tdtra vires.

Held, that the Pensions Act was not îltra vires and that the suit was barrec® 
luzder section 4 of the Act.

® First Appeal No. 86 of 1918


