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applied. That rule must be applied. So tlie suit fails 
and the apx3eal must he allowed, I agree to the order 
proposed.

Solicitors for the appellants : Messrs. Payne Go.

Solicitors for the resi3ondents : Messrs. Bliaishanhar^ 
Kang a 4' Girdharlal.

Ap2:)eal allotoed. 
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Before Sir Norman ISIaclcod, Kt., Chiaf Juntice, aonl Hfr. Justke Heal<m.

KITMAR SIIRI RANJITSINHJI, P la in tifb ' d. THE BAl^K OF BOM­
BAY, DEiaSNDANTS.*

Presidemy Batihs Act ( X I  of 181Q), section 23—Sugccssw!& Certificate Act 
(  VII of 1S89), sections 16 and 17-—Divkle7uh on shares may he pabl to the 
person obtaining succession certificaU— Transfer of shares to the JinJder o f  
certificate or his nominee— Case stated for oj)i7iion of Court— Civil PrnGcdure 
Code, Act (V  of 1 DOS), section 00 and Order X X X V T .

The provisions of siection 23 of the Presidency Banks Act of 1876 do not 
prevent the Banks from accepting the succesvsion certiBcate gT-anted nndcr tho 
Succes.sion Certificate Act. The certificate affords full indemnity to all the 
persons who are liable on the securities specified in the certificate as regards all 
dealing’s in good faith in respect of ■ such securities.

■ Eeld accordingly, the Banka will not be contravening tlie pa»visions of 
the Act if they pay the dividends on the shares in the Banlcs to ttie pci’son 
obtaining the certificate, and on bia requisition transfer the said shares to hiiB 
or bis nominee.

C a s e  stated for the opinion of the Court under Civil 
Procedure Code, Act V of 1908, section 90 a./id Order 
X X X Y I. ■

Maharaj Eajkumar Sliri EaghunathBinhji Wakhat- 
sinhji of Lunawada died intestate at Lunawada on

0. C. J. Suit No. 243 of 1920.



7tli September 1936, leaving him surviving (1) two ^̂ 20.
minor sons, Kiimar Pravarsinliji and Kumar Virvik- ranj~
ramsiiiliji, (2) father, Maliarana Shri Sir Wakliatsinliji, s i n h j i

X.C.I.E., Rajah of Limawada and (3) hiother, Kumar .
Shri Ranjitsinhji. - Bank

OF
On the 20th of November 1917, Kumar Shri Eanjit- Bombay.

sinhji as agent and on behalf of his father Maharana 
Shri Sir Wakhatsinhji, the grandfather and guardian ■ 
of the minors Kumar Pravarsinhji and Kumar Yir- 
vikramsinhji applied to the Court of the District Judge 
and Political Agent, Rev^a Kantha, for a certificate 
under the Succession Certificate Act, 1889, in respect of 
the debts and the securities belonging to and standing 
in the name of the deceased Kumar Raghunathsinhji, 
which included, inter alia  ̂fifteen shares in the Bank of 
Bombay.

On 28th February 1918, the District Judge and Poli­
tical Agent, flewa Kantha, granted to Kumar Sliri 
Ranjitsinhji the certificate applied for, empowering' 
him to collect debts and to receive interest and divid­
ends on securities mentioned in the Schedule to the 
application. On 1st April 1918, Kumar Shri Ranjit­
sinhji sent the said certificate to the Agent, Secretaries 
and Treasurers, the Bombay Bank, Ltd., for being 
registered in the books of the Bank, requesting the 
Bank to send the dividend warrants for interest 
accrued due.

On 8th April 1918, the Secretary and Treasurer of the 
Bank replied that the Bank could not recognise the 
Succession Certificate granted under Act Y Il of 1889 
and that under section 23 of the Presidency Bank’s 
Act, 1876, the Bank required the Probate of the will or 
Letters of Administration to the estate of the deceased 
obtained from a Court having jurisdiction in that 
behalf.
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m o On 4tli Jane 1918, Kumar Sliri Ranjitsinliji address-
ed the following letter to the Secretary and Treasurer

Ra n j i t -siNHJ] of tllG 13fin Ic
“ With reference to your letter No. 7005, dated Bth Aprii 1918. I have the

B aisK honour to observe that section 23 of the Presidency Banks Act of 1876 ia not
so worded as to preclude the Bank from recognisitig a certificate granted under

BoMitAV, Act VII of 1889 inasmncb as the section does not lay down a complete and
exhaustive procedure for recognition of legal representatives. Tlie section 
lays down a condition under wliich a legal representative ot a deceased share­
holder can compel recognition by the Bank. The Bection, however, does not 
compel tlie Bank to take cognizance only of Letters of Administration and 
Probate. It is not obligatory on the Bank to refuse to recognise other certl- 
ficatcB, e.g., .certIficatcK granted under Act V II of 1889 or regulation V III of 
1827. I may tuld fhut the Bank will not be inciirring any risk or reaponei- 
hility at ajiy kind by recognising the certificate under Act VII of 1889, 
becauHe Act VIE of 1889 affords complete and absolute protection in respect of 
payment made to holders of certificates under it.

Under these cifcumstances I would request you to recoueider the matter and 
■obtain the Director«’ approval for recognition of the certificate granted to 
m e by the Political Agent under section 17 of the Act. ”

On the 27th June 1918, the Directors of the Bank
passed the following resolution ;—

“ The Directors regret that they are unable to accept & certificate iiuder 
Act VII of 18R9 as authorising a transfer of Bbares of this Bank or a payment 
of dividefida thereon, nor are they disposed to move GovernmGnt to require 
the BaiiK to accept such certificates

Thereupon, Kumar Shri Ranjitsinhji as plaintifi: and 
Bank of Bombay as defendants in a suit agreed to 
atate the following case for the opinion of the Hoii’ble 
Court under the provisions of the Civil Procedure Code 
Act V of 1908, section 90 and Order X X X V I ;—

(1) The defendant Bank is constituted and regulat­
ed under the Presidency Banks Act, 1876, Act X I  of: 
1876.

(2) By section 23 of the said Act it is provided a« 
follows :—

“ 23. When by the death of any proprietor or share­
holder his stock or share shall devolve on liis legal
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representative the Bauk shall not be bound to re- i920.
cognise any le^al representatiYe of such proprietor or 
share-holder other than a person who has taken out sinhti
from a Court having jurisdiction in this behalf Probate 
of the will or Letters of Administration of the estate of bakk
the deceased.” „

Bo m b a y .

(3) Maharaj Rajkmnar Shrl Raghunathsinh Wakhat- 
sinhji was dur.ng his lifetime the registered bolder of 
15 shares in the Bank of Bombay particulars whereof 
are given in the shedule hereto annexed and marked A.

(4) The said Maharaj Hajkumar Shri Eaghunathsinh 
Wakhatsinhji died on or about the 7th day of Septem­
ber 1916 intestate and without having made any will.

(5) The said 15 shares still stand in the name of the 
said Maharaj Rajkumar Raghunathsinh Wakhatsinhji 
in the Register of Share-holders of the said Bank.

(6) On or about the 28th day of February J 915, the 
District Judge and Political Agent, Rewa Kantha, 
issued to the plaintiff a certificate under the succession 
Certificate Act 1889, Act VII of 1889, in respect inter 
alia of the said 15 shares copy whereof is hereto annex­
ed and marked B in the Schedule hereto empowering 
the piaintifl; to collect the debts therein referred to and 
to receive interest and dividends in the securities 
therein mentioned and to negotiate and transfer the 
same.

(7) By section 16 of the said Succession Certificate 
Act it is provided as follows :—

“ 16. Subject to the provisions of this Act, the certi­
ficate of the District Court shall, with respect to the 
debts and securities specified therein be conclusive as 
against the persons owing such debts or liable on such 
securities and shall, notwithstanding any contraven­
tion of section 1, sub-section 4 or other defect, afford
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1920, f u l l  indemnity to all siicli persons as regards all pay­
ments made, or dealings liad, in good faith in respect of 
SL icli debts or secaritiea to or with the person to whom 
the certificate was granted. ”

T he

(8) By letter dated the 1st April 1918, the plaintiff
Bomba'l'. sent to the defendants lor registration tlie aforesaid

certificate and requested the defendants to send to him 
the dividend warrants for the interest secured on tho 
said shares. The defendants toy their letter dated the 
5th April 1918 informed the plaintiff: that the Bank 
could not recognise tlio said certificate Imt would 
require under section 23 of the Presidency Banks Act, 
187(3, the Probate of the will or the Letters of Adminis­
tration to tlie estate of the said deceased Maliaraj Kaj- 
knmar Shri B,agliiinathsinli|i Walvliatsinhji before the 
Bank could send the plaintiif the dividend wa:i,\rant.

Thereafter further correspondence ensued between 
the plaintiff and the defendants, wlierein the various 
contentions put forward on behalf of the plaintiff and 
the defendants are set forth a copy whereof is hereto 
annexed and marked collectively with the letter 0.

The Directors of the Bank passed the following 
resolution dated the 27th June 1918':—

“ The Directors regret” they are unable to accept a 
•certificate under Act V II of 1889 as authorising a 
transfer of shares of this Bank or a iDaynient of divid­
ends thereon nor are they disposed to move the G-overn- 
ment to require the Bank to accept such certificates.”

(9) No grant of Probate nor Letters of Administration 
of the estate of the deceased MaharaJ Eajkumar 8hrl 
Eaghunathsinh Wakhatsinhji have been produced by 
the plaintiff to the defendants.

(10) The plaintiff contends that he is entitled under 
the said. Succession Certificate Act to receive from tlie
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defendants dividends on the said 15 sliares and is en- '̂ 920. 
titled to iiave tlie said 15 shares transferred in Ms

Kakjit-
name in the Register of the Bank iinder authority of 
the said Succession Certificate. '

Baxk
(11) The defendants on the other hand contend that of 

they are not bound to receive the said Succession Bombay. 
Certificate as binding upon them and that the plaintiif
is not entitled to receive dividends on the said shares 
and to have the same transferred as contended for by 
the plaintilf in para. 10 hereof.

(12) The plaintiff and the defendants on the facts 
thereinbefore admitted for the purpose of submitting 
the present case agree to refer the following questions 
for the opinion of this Honourable Court, namely •—

(i) Whether in view of the provisions contained in 
section 23 of the Presidency Banks Act, 1876 (Act X I 
of 1876) the defendants are bound to accept the said 
Succession Certificate dated the 28th February 1918 and 
are bound thereon to pay the dividends on the said 
15 shares to the plaintiiO and to transfer the said shares 
as requested to the plaintiff ?

(ii) Whether the defendants are entitled under the 
provisions of section 23 of the Presidency Banks Act 
(Act X I of 1876) to pay such dividends to the plaintiff' 
and to transfer the said shares to the plaintiff only 
upon the plaintiff taking out Probate of the will or 
Letters of Administration to the estate of the said 
deceased Maharaj Rajkumar Shri Raghunathsinh 
Wakhatsinhji and producing the same to the defend­
ants ?

(13) It is hereby provided and agreed between the 
parties hereto that the respective rightiS put forward by 
the plaintiff and the defendants in respect to the said 
shares and the payment of the dividends due thereon
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1916. and the transfer of the same as sxieoifled herein shall
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jBANJIT-
be determined by the findings of this Honourable 

siMHji Court witli respect to tlie aforesaid questions so long^
The tlie present law remains in force and tliat in the
Bank event of this Honourable Court answering the said

B om bay questions in the plaintiff’s favour the defendants will
in so far pay the said dividends and transfer the said 
shares and that in any event irrespective of how the 

‘ said questions may be answered each party hereto shall, 
bear their own costs of and incidental to this agree­
ment and case hereby submitted and of the hearing and 
disposal thereof,

Kanga and Desai, for the plaintiff.
Strangynan. Advocate General, Iiiverarity, Campbell 

and Colt man, for the defendants.

M a c l e o b , C. J. :—This is a special case stated for the 
opinion of the Court under the provisions of the Civil 
Procedure Code, section 90 and Oi’der X X X V I.

The defendant Bank is constituted and regulated 
under the Presidency Banks Act, 1876. By section 25 
of the said Act it is provided as follows :—

“ Wlieii by the daath of any prnprietoi* or shfiro-holder his stock or share® 
shall devolve oa his legal repre8entative» the Bank shall not bo bound to 
recogniae any lagul representative of sach proprietor or share-holder, other than 
a peison who has taken out from a Court having jurisdiction in this behalf 
Probate of tho will or Letters of Administration to the estate of the deceased.”

MaharaJ Rajkumar Shrl Eaghnnathsinhji Wakhat- 
flinhji was daring his lifetime the rsgisterad holder of 
15 shares in the Bank of Bombay particulars 
whereof are given in the schedule to the special case.. 
The MaharaJ died on or about the 7th day of September 
1916 intestate. On the 28th of February 1918 the 
District Judge and Political Agent, Eewa Kantha, 
issued a certificate under the Succession Certificate Act,
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1889, in respect inter alia of tlie said 15 shares. Uiider 
section 17 of the Act

“ Where a certificate in the form, as nearly as circumstances admit, of the 
second schedule has been granted to a resident within a foreign State by the 
British representative accredited to the .State, or where a certificate so granted 
has been extended in such form by such representative, the certificate shall, 
when stamped in accordance -with the provisions of the Court-Fees Act, 1870, 
with respect to certificates under this Act, have the same effect in British 
India as a certificate granted or extended under this Act.”

Tlie plaintiff sent the certificate to tlie defendants for 
registration and requested them to send to him the 
dividend warrants for the interest accrued due on 
the said 15 shares. The defendants informed the 
plaintiff that they could not recognise the said certi­
ficate bnt would require under section 23 of the Presi­
dency Banks Act, Probate of the w ill or Letters of 
Administration to the estate of the deceased.

The first question referred to us is this :—
“ Whether in view of the pro-sriHions contained in section 23 of the Presi­

dency Banlta Act, 1876 (Act X I of 1876) the defendants are bound to accept 
the said succession certificate dated the 28th February 1918 and are bound 
thereon to pay the dividends on the said 15 shares to the plaintiff and to 
t4"ansfer the said shares as requested feo the plaintiff ?”

It cannot be disputed that the defendants are not 
bound to recognise the holder of a succession certificate. 
But the question arises whether they would be contra­
vening the provisions of the Presidency Banks Act if 
they did accept the succession certificate j and the 
second question is really drafted for deciding that 
point, although we found it necessary to alter the form 
of the question so that it runs thus :—

“  Whether the defendants would be justified under the provisions of sec­
tion 23 of the Presidency Banks Act (Act X I  of 1876) in paying such divi­
dends to the plaintiff and in transferring the said shares to the plaintiff upon 
the plaintiff producing the said succession certificate ?”

W e see nothing in the provisions of section 23 of the 
Presidency Banks Act of 1876 which prevents the
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defendants from accepting the succession certificate if 
in the exercise of their discretion they decide that they 
shonld do so. The certificate affords full indemnity to 
all the persona who are liable on securities specified in. 
the certificate as regards all dealings in good faith, in 
respect of such securities.

If, therefore, the defe.ndants clioose to accept the 
certificate, they wil] not be cont.rave.ning the provi­
sions of their Act if they jiay the dividends on the 
said 15 shares to tlio plaintifl: and on his requivsition 
transfer the said shares to the plaintiff or his nominee,

I thinli it was agreed tluit there ought to be no costs.
H eaton, J. .— I concur.

Solicitors for fclie ai>pellants : Messrs. Shroff ty
VacJiha.

Solicitors for the resi^ondents : Messrs. Crawford 
Bay ley 4* Co.

G. G. N.

M ATPJM OM AL JURISDICTION.

1920. 

Julp 20.

Befoi'c Mr. Justice Crump.

BAI AW ABAI, PLA.LNT1FF i'. KHODADAD AEDESHEE KOOCHA- 
BIOGI,- Defendant*

Farsi Marriage and Divorce Act (X V  of 1865), sections 3, 6‘, 8 and 9 to Id—  
Requisites to vaUdity of a Farsi marriage— Certificate not a reqidsits of 
the marriage— Entry of certificate in the marriage register is merely fo r  
securing record of marriages duly soUimiised— Absence of entry in the. 
register does not affect vaUfUtp of marriage— Proof o f  factum of marriage 
by any relevant evidence in the absence of entry of certificate in the register 
—Admission of secondary evidence.

Section 3 of the Parsi Marriage and Divorce Act exhausts all requisites 
to tJie validity of a Parsi marriage,

® The Parsi Matrimonial Suit No. 6 of 1910.


