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B-efore Sir Norman Macleod, £#., Chief .Justice, mid Mr. Justice Heatmi.

j&>TPA RAMVALLABH, Appella.nts and Dar liNUÂ 'TS v. 1920,
VASA.NJI ISONS & Co., R E 'P 0ndent3 and P la i n t i f f s * .  _  _

Felruartf
Contract— Sale and purchase of goods o f particular qualiti/ and description-—

Breach of coniract— Dj,t& of breach is the date an ishiak gooth are to be 
supplied according to contract— Date of breach not postponed until it ie 
asceriained whether goods supplied are noi according to contraci— Mca%uve 
of damages.

On 9th May 1918, the dfifendaots agreed to sell to the plaintiflE:̂  50 totis 
of Yellow Katha wheat at Rs 8-2-0 per cwt. Tho delivery was to be in May- 
Juno 1918, at the seller’s option. The last day for Buch delivery accordingly 
fell on the 30th June 1918. The Railway receipts relating to tho contract 
goods were handed ovev to the plaintiffs within the contract time. Tlio plaint- 
if£s took tlelivery and warehoused tho goods about the 13th July 1918. On 
esjimining the goods the plaintiffs becarao dissatisfied with thuir q̂ uidlty and 
i?ontended that there was not a proper and fair tender of the goods against tho 
contract. Subsequently, a j iint survey was held and on 15th Aug-ust 191'8 
tha svirveyoi-a adjudged that the wheat tendered was not of the contract quality.
On 20th August 1918, the plaintiffs rejected the goods. Oq 2Srd August 
1918. the plaintiffs bought 49 toas of wheat of the quality and description 
mentioned in tho contract, and sued to recover Rs. 2,250-15-0, the difference 
between the prica p.iid by th jai Ear 43 tons aud the contract price. The trial 
Court held that aa there was an attempted perforraaoce of the contract, the 
date of the breach must be taken to bo the date when tho parties actually found 
that the goods tendered were not of the contract quality and that as tiiera was 
no delay on plaintitTd’ part to buy against the seller.̂ , the plahitiffi,̂  *ere 
entitled to recover the sum claiaied with iaterest. The dafoadaatd appjii'od;

Held, reversing the decifiion of the trial Court,

(1) that inaarauch as the breach of contract was in respect of goods to be 
delivered at a future date, the ordinary rule applied that the measure of 
damages was the difference between the contract rate and the market rate at 
the date of the breach ;

(2) that the date of breach must be considered to be the date when the 
seEer ought to have tendered goi>ds accordmg to the contract and ^
0̂ 80 ;
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1920. (3) that in the absence of an agreement to the contraiy, the date of the
--------------------breach was not poatpoiied until it was aacertained whetlier the goods were ol‘
BiAMCHANDKA the contract quality ov not ;
K I m y a l l a b h

Y a s a n j i  plaintifftj had fa iled  to pro ve  that the due date  m u st n ot be

S o n s  & Co. taken  to be the date o f  th e  breach or that there was any difference b etw een  

th e  contract rate and the m arket rate a t th e  due date th e y  w ere not entitled 
to  claim  d am ages again st th e  d efen d an ts.

A ppeal from tlie decision of Kajiji J. decreeing 
plaintiffs’ suit for damages on breach of contract.

. By a contract in writing, dated 9th May 1918, the 
defendants agreed to sell to the i)laintili:s and the plaint- 
ilfs agreed to buy from the defendants 50 tons of Yellow 
Katlia wheat of a particular description and quality at 
,Es. 8-2-0 per cwt. on terms and conditions mentioned in 
the said writing. The clause in the contract relating to 
delivery was follows :—

Delivery : Kay-June 1918, seller’s option. Buyers shall not be obliged 
accept tenders of less than 100 bags at a time.

Buyers Bhall have the option to refuse Kailway receipts if not tendered 
9 days before the due date of the contract.

In the event of this contract being for more than 50 tons, .cach 50 tons to 
be regarded as separate aontract.

The, defendants delivered to the plaintiffs three Rail
way receipts, one on the 25th June 1918 comprising 
167 bags of wheat, and two on the 28th June 19l8compris- 
ing respectively 167 and 166 bags of wheat. On arrival 
of the goods comprised in the said Railway receipts the 
plaintiffs took delivery thereof and warehoused the 
goods in their godown on or about the loth July 1918. 
The defendants received from the plaintiffs the sum of 
Ss. 6,000, as an advance towards the price of the said 
goods.

Thereafter, on examination of the goods the pl.aiii.t- 
iffs found that the same iwere not a fair and proper
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tender agaiiit tlie contract and required tlie defeiidanta 
to have a joint survey held on tiie said goods, as provid
ed ill tlie terms and conditions of tlie contract. On tlie 
15tli August 1918, E, Libertar and M. C. Bronzis the 
surveyors respectively apiDointed by the i)laintitl:s and 
the defendants held a joint survey and adjudged that 
the goods delivered by the defendants were not a 
]3ro|)er tender and that the plaintiffs vv̂ ere entitled to 
reject the same V7ith an option to accept the goods at an 
allowance mentioned in the award.

On 20th August 1918, the plaintiffs by their letter 
informed the defendants that they rejected the goods 
tendered and requested the defendants to remove the 
same after repaying to the piaxntitfs the amount 
advanced as aforesaid together -with the Railway 
freight, cartage, godown rent and insurance charges 
and interest thereon at 9 per cent, per annum. The 
plaintiffs further required the defendants to fulfill the 
said contract by delivery of proper goods under the 
same. The defendants by their letter of 21st August 
denied that they were bound to pay the vpLrious charges 
mentioned in the plaintiffs’ letter and offered to pay 
only the amount advanced and the Eailway freight 
paid by the defendants. The plaintiffs by their reply 
of 22nd August 1918 informed the defendants that ac
cording to the usage of trade in Bombay the defendants 
were bound to pay the charges as well as interest. The 
plaintiffs also informed the defendants that unless the 
defendants delivered other goods under the contract 
the plaintiffs would proceed to buy the same in the 
market at defendant’s risk and hold them liable for 
the difference.

On 23rd August 1918, the X3laintiffs bought 49 tons of 
wheat of the quality and description mentioned, in the 
contract at Rs. 70-3-0 per candy on account and at the 
risk of the defendants and claimed from the defendants
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1920. Rs. 2,250-15-0 being the difference between tlie contract 
price and the price paid by the plaintiIJs. On failure of 
the defendants to pay the said ainounfc the plaintiffs 
sued them on the contract for Rs. 2,250-15-0 as loss 
caused to them by fche defendants* default, or as .̂lamages 
for non-performance on the part of the defendants of 
the contract entered into between the parties. The 
plaintiffs claimed interest on tiie said amount.

The defendants without prejudice to thiir contention 
that there was a proper tender of goods, contended that 
the plaintiffs were not entitled to anything more than 
the difference between the contract rate and the market 
rate on the due date and that on the due date which 
was 1st of July 1918 there was no dili'erence between 
the two rates. The suit came on for hearing before his 
Lordship, Kajiji J. who decreed the plaioiilfs’ claim, 
holding that as there was an attempted performance of 
contract the date of the breach must be taken as of the 
date when the parties actually found that the goods 
tendered were not of thft contract quality. The learned 
Judge delivered the following judgment :—

E1A.JIJI, J . :—By a contract dated 9th May 1918, the 
plaintiffs agreed to purchase from the defendants 
50 tons of wheat at a particular rate mentioned in 
the contract, Exhibit A, the delivery being May-June 
1918. The defendants tendered the contract goods by 
giving three Railway receipts within the time men
tioned in the contract. Subsequently the Railway 
receipts were exchanged for the Railway delivery 
orders and it appears that the plaintiffs actually got 
the delivery of the wheat on the 13th of July 1918. 
When the plaintiffs got these goods they found that 
the wheat was not of the contract quality and accord
ingly they informed one of the partners of the defend
ants’ firm G-hellahhoy that the goods were not of the con
tract quality and that they should remove the same. The
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plaintiiis’ partner who lias been examined has deposed 
that he informed the defendants’ partner Gbellabhoy 
of tl}is sevt^ml times but he tried to prevail upon him 
to accept the goods at a certain allowance. The plaint
iffs did not agree and actually the parties agreed by a 
letter of the 3rd of August 1918 from the defendants, 
to refer the matter to two surveyors, one appointed by 
each The surveyors made a Report on the 15th of 
August 1918, and according to the Report they gave an 
option to the buyer to reject all the goods and the 
plaintiffs exercised that option and rejected the goods 
and asked the defendants to remove the same.

Now tl\e suit being one for damages the defendants, 
contend that on the true construction of the contract 
the date of the breach was the last day in June or 1st 
day of July 1918 and that therefore the damages should 
be assessed as of that dale, whilst, on the other hand, 
it is contended that in a case like the present where a 
tender is made, i. e., the contract is pretended to be 
performed by delivering the contract goods, the breach 
ought not to be as of the last day of the delivery men
tioned in the contract but the date on which they actu
ally found that the alleged tender was not of the con
tract quality. It is agreed on both sides that where 
there was no performance of the contract at all, the 
breach would be on the 1st day of July 1918. In this 
particular case if the defendants had not attempted to 
perform the contract by tendering delivery of wheat 
then o f  coarse the breech wonld be on the 1st day of 
July 1918 but where they have attempted to perform it 
by tenderiDg the Railway receipts then the question 
arises whether the date of the breach is the 1st of July 
1918 or the date when the parties actually found that the 
goods tendered were not of the contract quality. From 
the common sense point of view in a case like the one 
before me the date of breach could only be oh the day
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1920. 'vvlien the parties actually found that the tender was
ot of the contract quality. It is too absurd to argue 

’tiiat on the 1st day of July 1918, the plaintiffs could 
have found out from the Eailway receipts by wliicli 
the goods were tendered that the bags of wheat really 
contained goods of the contract quality or not. How 
could tlie plaintiffs have found out from the Eailway 
receii)ts that the bags to be taken delivery of later on 
contained wheat of the contract quality or not ?. In my 
opinion, therefore, in a case like tlie i^resent where 
there is an attempted performance of the contract the 
date of the breach must be taken as of the date when 
the parties actually found that tlie goods tendered were 
not of the contract quality.

The next question is, whetliertlie plaintiffs are guilty 
of unnecessary or unreasonable dealy in finding out 
that the goods supplied were not of the contract quality ? 
The goods were actually received by the plaintiffs on 
the 13th July 1918 and the plaintiff’s |>artiier has not 
been cross-examined by Mr. Campbell wlietlier he delay
ed in any way in submitting the matter to tlie scrutiny 
of the surveyors or whether there was any delay on the 
plaintiffs’ part in writing the letter of the 20th of August 
1918. The plaintiffs’ partner has sworn that he wrote that 
letter on the very day he got the report or a day later and 
he purported to purchase goods in the market on the 23rd 
August 1918. In commercial causes a week’s time lias 
usually been allowed as a reasonable time to purchase 
goods, and, therefore, the plaintiffs have not been 
guilty of any delay in purchasing the goods, on the 
23rd August 1918. Therefore, the date of the breach is 
the date when they actually found out the quality of 
the goods, because prior to that the p)laintiffs could not 
have found out that the tender was a bad one nor could 
they have bought the goods in the bazar witlioiit 
knowing the exact quality of the goods tendered.



The defendants liacl use of tliese monies and in gene- isso., 
ral law they are boiiiidto x̂ ay interest on thene mooies, ; , 
therefore they will have to pay interest at 6 per cent, on iiImVIu.atS 
the anionnt they had used. As for insurance charges ^
and godown rent, the plaintiffs have given them up. SorcĤ&Co.

There will, therefore, be a decree for the |)laintiifs 
for Es. 2,250-15-0 and for the defendants for the 
amount claimed for the godown rent and insiirance 
charges. Costs and interest on Jndgment at 6 per cent, 
till payment.'

The defendants appealed.
Inverarity  and CampheU^ for the apx:>ellants.
Strangmcm,' Advocate-Greueral and Desai, for the 

respondents.

M a c l e o d , 0 .  J. :— The plaintiffs filed this suit against 
the defendants to recover dam.ages for the breach of a 
a contract, dated the 9tli May 1918, whereby the 
defendants agreed to sell to the plaintiffs and the 
plaintiffs agreed to buy from the defendants 50 tons 
of Yellow  Katlia wheat at Ks. 8-2-0 i)er cwt. on the 
terms and conditions mentioned in the contract. Deli
very was to be May-June 1918 at the sellers’ option.
Therefore the last day for delivery was the 30th day 
of June 1918. The Railway receipts relating to the 
contract goods were handed over to the plaintiffs within 
the contract time. The plaintiffs took delivery and 
warehoused, the goods about the 13th of July 1918.
Thereafter, on examining the goods the jolaintiffs were 
dissatisfied with their quality and contended that they 
were not a proper and fair tender against the contract. 
Eventually a survey was held and the plaintiffs reject
ed the goods. The plaintiffs, on the 23rd of August 
1918, bought 49 tons of wheat of the quality and des
cription mentioned in the contract and they claim to
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1920. recover the difference between wliat tliey paid for 
these 49 tons and the contract price. They also claim 
interest on the amount awarded.

The learned trial Judge found that there had been a 
breacli of the contract and conHuiered the question 
whether tlie date of the breach waw the 1st of July 
1918 or the date when the parties actually found that 
the goodKS tendered were not of the contract quality, 
and carne to the conclusion that where there was an 
attempted iDerfornianee of the COD tract the date of the 
breach must be taken as of the date when the parties 
actually found that the goods tendered were not of the 
contract quality. He found thattliere was no delay on 
plaintids’ part to buy against the selbu-s, and he passed 
a decree in favour of the plaintiffs for Ks. 2,250-15-0. 
Tiie learned Judge also seeina to liave allowed interest 
on the amount which the plaintiffs Inid i)aid for the. 
goods from the date that the money was paid until It 
was returned by the defendants.

Thi^ is an ordinary case of breacli of contract to deli
ver goods which were contracted for to be delivered at a 
future date. The general rule is that if there is a breach 
of the contract the measure of damages is the differ
ence between the contract rate and the market rate at 
the date of the breach. The date of the breach must be 
considered as that date when tlie seller ought to have 
tendered goods of the contract quality and failed to do 
so. It must follow that if the buyer is dissatisfied with 
the quality of the goods tendered and demands a survey, 
some time must elapse before a survey is held and a 
decision is given as to the quality of ihe goods ; but 
that does not postpone the date of the breach. It must 
be the due date unless the parties come to an agroement 
that the due date shall be postponed until it is ascer
tained whether the goods are of the contract quality or 
not. In this case there is no evidence whatever of any
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siicli agreement. The ordinary course of events folio w- 
ed after the buyers claimed to reject the goods on the 
ground that the goods tendered were not of the con
tract quality. The plaintiffs have failed to prove that 
the due date must not be taken to be the date of the 
breach, and they have not proved that there was any 
difference between the contract rate and the market 
value at the dae date. Therefore, they failed to prove 
that they suffered any damage owing to the goods not 
being of the contract quality.

I'he appeal, therefore, must be allowed and the plaint
iffs’ suit dismissed with costs throaghout.

H e a t o n , J. ;— I agree. It is conceded that unless 
the date was postponed, the due date of the contract 
must be taken as the determining point for calculating 
the price which is to be taken in assessing damages. 
That being conceded, it is unnecessary to consider 
whether any other method of arriving at the damages 
ought to be taken. The method is conceded. It is 
only a question of date. A postponement of the date, 
which is what the plaintiffs allege occurred, could be 
proved in two ways. It could be proved by an exx3llcit 
agreement to postpone the date. Bat of that there is 
no trace in this case. It could also be proved by an 
implied agreement, an implication arising out of the 
conduct of the parties. But as the conduct of the 
parties in this case was normal conduct, as the proceed
ings followed the ordinary course, it is impossible to 
infer an implied contract from the course of condocfc. 
Because it is well understood that where the .condact of 
the parties follows a normal line the date for the pur
pose of ascertaining the price and calculating damages is 
the date of the breach of the contract. That in this 
case was the 1st of July 1918. No actual damages are 
proved. No damages are due if the ordinary rule be
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applied. That rule must be applied. So tlie suit fails 
and the apx3eal must he allowed, I agree to the order 
proposed.

Solicitors for the appellants : Messrs. Payne Go.

Solicitors for the resi3ondents : Messrs. Bliaishanhar^ 
Kang a 4' Girdharlal.

Ap2:)eal allotoed. 
a . G-. N.

ORIGINAL CIYIL.

1920.

Fedrû  
ary 25.

Before Sir Norman ISIaclcod, Kt., Chiaf Juntice, aonl Hfr. Justke Heal<m.

KITMAR SIIRI RANJITSINHJI, P la in tifb ' d. THE BAl^K OF BOM
BAY, DEiaSNDANTS.*

Presidemy Batihs Act ( X I  of 181Q), section 23—Sugccssw!& Certificate Act 
(  VII of 1S89), sections 16 and 17-—Divkle7uh on shares may he pabl to the 
person obtaining succession certificaU— Transfer of shares to the JinJder o f  
certificate or his nominee— Case stated for oj)i7iion of Court— Civil PrnGcdure 
Code, Act (V  of 1 DOS), section 00 and Order X X X V T .

The provisions of siection 23 of the Presidency Banks Act of 1876 do not 
prevent the Banks from accepting the succesvsion certiBcate gT-anted nndcr tho 
Succes.sion Certificate Act. The certificate affords full indemnity to all the 
persons who are liable on the securities specified in the certificate as regards all 
dealing’s in good faith in respect of ■ such securities.

■ Eeld accordingly, the Banka will not be contravening tlie pa»visions of 
the Act if they pay the dividends on the shares in the Banlcs to ttie pci’son 
obtaining the certificate, and on bia requisition transfer the said shares to hiiB 
or bis nominee.

C a s e  stated for the opinion of the Court under Civil 
Procedure Code, Act V of 1908, section 90 a./id Order 
X X X Y I. ■

Maharaj Eajkumar Sliri EaghunathBinhji Wakhat- 
sinhji of Lunawada died intestate at Lunawada on

0. C. J. Suit No. 243 of 1920.


